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Intercountry Adoption: An Overview for the Practitioner
Then Pharaoh,the king of Egypt, instructedthe Hebrew midwives.., to kill
all Hebrew boys as soon as they were born.... [Aft this time a Hebrew

[couple]married.., and a baby son was born to them. When the baby's
mother saw that he was an unusually beautiful baby.., she made a little
boat[,]... put the baby in it, and laidit among the reeds along the river's
edge.... [Olne of the Pharaoh'sdaughters... [found the boat].... When
she opened it, there was a baby! And he was crying. This touched her heart.
... Later... he became her son. She named him Moses.
-Exodus 1:15-2:101
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I. INTRODUCTION
Intercountry adoption is defined as "the adoption of a child born in one
nation[,] by adults who are citizens of another nation, who will ordinarily raise
the child in their own country." 2 Since 1947, more than 130,000 children have
immigrated to the United States via the intercountry adoption process.3
Collectively, these children have emigrated from all seven continents and
represent almost every nation.4
United States citizens can adopt a foreign-born child by using either a U.S.based intercountry adoption agency to facilitate the adoption, or by adopting the
child "independently." 5 If the parents decide to engage an agency, they must
choose between either a public or a private adoption service.6 Since public

2.
Mary C. Hester, Comment, IntercountryAdoption From a Louisiana Perspective,53 LA. L. REV.
1271, 1271 (1993) (quoting Elizabeth Bartholet, InternationalAdoption: Overview, in ADOPTION LAW AND
PRACTIcE 10-1, 10-6 (J. Hollinger ed., 1988)).
3.
Richard R. Carlson, TransnationalAdoption of Children, 23 TULSA L.J. 317, 318 (1988). In 1990,
U.S. citizens adopted 7088 foreign-born children. Lots GILmAN, THE ADOPTION RESOURCE BOOK 141 (1992).
These children came from many countries including: South Korea (2603), Colombia (628), Peru (441), the
Philippines (423), India (361), Chile (300), Guatemala (263), Thailand (I 11), China (28), and Romania (90).
Id.
4.
Carlson, supranote 3, at 318.
5.
Dean E. Hale, Adopting ChildrenFrom ForeignCountries,FAM. ADvOc., Fall 1981, at 31. See infra
note 13 (defining "independent" adoption). When deciding which adoption route to use, prospective parents
should consider the adoption laws of the child's birth country, the child's nationality, and the ability to meet
the adoption agencies' eligibility requirements. Id.
6.
RANDALL B. HICKS, ADOPTING iNAMERicA 13 (1993). Both public and private adoption agencies
expedite intercountry adoptions by assisting adoptive parents with required paperwork, communicating with
the foreign source, and referring children for placement. COLLEEN ALEXANDER-ROBERTS, THE ESSENTIAL
ADOPTION HANDBOOK 17 (1993).
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agencies are considered a division of state government, they must abide by state
laws and regulations governing the adoption process.7 Therefore, these agencies
are subject to close scrutiny and supervision just like any other branch of state

government.8
Private adoption agencies, on the other hand, are privately-owned businesses
that are generally licensed by the state to conduct home studies9 and to place
children with adoptive parents.'0 Unlike public adoption agencies, states do not
usually closely regulate private agencies once the initial licensing process is
complete." Consequently, prospective parents should use caution when engaging
a private adoption agency and ensure that the agency is competent, experienced,
and honest in its facilitation of intercountry adoptions.'2
The other main type of intercountry adoption is known as an "independent"
adoption. 3 Adoptive parents who choose this adoption route locate the child
themselves or hire a "facilitator"' 4 to find an adoptable child." Unlike adoption
agencies, independent facilitators are not usually licensed by the state. 6
Therefore, it is up
to the prospective parents to ensure that the facilitator is ethical
7
and competent.1
Since neither states nor the federal government currently regulate adoption
facilitators as such, there are no minimum standards of competence or ethical
principles that are enforced by governmental entities. 8 Because of this,
independent intercountry adoptions have been criticized in recent years. 9 Critics

7.
NANCY THALIA REYNOLDS. ADOPTING YouR CHILD 120 (1993). The public adoption agencies'
primary role is to find permanent homes for children who are wards of the county or state. HIcKs, supra note
6, at 13.
8.
REYNOLDS, supra note 7, at 120.
9.
See infra notes 44-46 and accompanying text (describing the home study process).
10. HICKS, supra note 6, at 13. The terms "adoptive parents" and "prospective parents" are used
interchangeably throughout this comment.
11. REYNOLDS, supra note 7. at 122. Implementation of a newly adopted Hague Convention on
intercountry adoption will increase government regulation of private intercountry adoption agencies. See infra
notes 345-353 and accompanying text (describing the increased regulation of adoptions mandated by the Hague
Convention).
12. REYNOLDS, supranote 7, at 121.
13. Id. at 93 (stating that an independent adoption is defined as "[alny adoption conducted without an
agency"). Prospective parents may choose an independent intercountry adoption in order to avoid agencies'
restrictive eligibility requirements or to decrease the waiting period for a child. Id. at 92. In an independent
adoption, there are no agency guidelines to comply with since "the birth mother personally selects the adoptive
parents based upon factors she deems important." HICKS, supra note 6, at 45. See infra note 66 (discussing the
lack of prescribed eligibility requirements for independent adoptions). The terms "independent adoption" and
"private adoption" are used interchangeably throughout this comment.
14. A "facilitator" or adoption "intermediary" is generally an adoption attorney, a social worker, or a
former adopter who has first-hand knowledge of the intereountry adoption process. REYNOLDS, supra note 7,
at 144-46.
15. Id. at 93.
16. Id. at 144.
17. Id. at 145.
18. See id. at 120 (stating that adoption facilitators are generally not subjected to government scrutiny).
19. HICKs, supra note 6,at 20.
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believe that this lack of regulation contributes to an increased risk of "black
market" abuse of children.2
Many nations that participate in intercountry adoptions as either a sending2 or
a receiving country' have recognized the existence of this black market. Some
of these countries have unilaterally enacted laws to eliminate the role of
intermediaries in the intercountry adoption process. Others have become
signatories to a recent international convention that will increase regulation of
independent intercountry adoptions.2
In addition to concern about black market baby abuse, there are other issues
that U.S. citizens must consider before adopting a foreign-born child. This
comment primarily addresses considerations that prospective parents must weigh
when deciding whether to pursue an intercountry adoption, and examines the new
Hague Convention on intercountry adoptions. Part II of this comment briefly
reviews the history of intercountry adoptions.25 Part III describes considerations
involved with adopting a foreign-born child, such as the cost, health concerns,
and the expected time frame to complete the adoption process. 26 Part IV examines
the new adoption laws of Peru and Honduras as illustrative of the world's
changing philosophy toward intercountry adoptions. 27 Finally, Part V discusses
international agreements pertaining to intercountry adoption, including the new
Hague Convention and its possible ramifications.

II. HISTORY
Historians have traced the existence of the adoption process back thousands of
years to ancient civilizations. Early Hindu, Egyptian, Hebrew, and Roman law,
for example, viewed adoption as a legal fiction that created a "blood relationship"
between people who were not biologically related?' As a precursor to

20. See Jane Ellis, Comment, The Law and Procedure of InternationalAdoption: An Overview, 7
SUFFOLK TRANSNAT'L W. 361, 368 (1983) (commenting that increased agency involvement in the adoption
process decreases the risk of "black market" child abuse). "Black market" abuse of children refers to the sale
of children for profit. Howard E. Bogard. Comment, Who Are the Orphans?:Defining OrphanStatus and the
Needforan InternationalConvention on IntercountryAdoption, 5 EMORY INT'LL. REv. 571,589 n.93 (1991).
21. The terms "sending country" and "country of origin" are used interchangeably throughout this
comment and connote the place where the adopted child was born.
22. The term "receiving country" connotes the nation where the adoptive parents are citizens and intend
to raise the child.
23. See infra notes 185-234 and accompanying text (detailing the new adoption regulations of Peru and
Honduras).
24. See infra notes 287-374 and accompanying text (describing the Hague Convention on intercountry
adoption).
25. See infra notes 29-43 and accompanying text.
26. See infra notes 44-181 and accompanying text.
27. See infra notes 182-234 and accompanying text.
28. See infra notes 235-374 and accompanying text.
29. See JEROME SMITH & FRANKLIN 1. MutOFF, YOU'RE OUR CHILD 12 (1987). One of the oldest
documents acknowledging the validity of adoptions is the 4000 year old legal Code of Hammurabi. Id.
30. Id. at 11-12.
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intercountry adoptions, the Bible describes an early account of adoption between
nationalities in the story of Moses, an Israeli child, who was adopted by an
Egyptian princess.3
In the United States, adoption statutes pertaining to American-born children
were first enacted primarily between 1851 and 1931.32 Such laws regulating
intercountry adoptions were unnecessary at that time since the public showed
little interest in the adoption of foreign-born children.3 3 Up until World War II,
intercountry adoptions by U.S. citizens were rare. 34 In the years following this
war, however, interest in intercountry adoptions was spurred by concern for war
victims as well as by the decrease in the number of domestic children available
for adoption.3 5
Between 1948 and 1958, Congress enacted four temporary acts that expedited
immigration of foreign-born children? 6 Each act permitted the issuance of a
certain number of special nonquota immigrant visas to qualified orphans?7 The
acts' primary purposes, however, were to alleviate emergency refugee problems
in war-torn countries rather than to facilitate intercountry adoptions for the direct
benefit of either the adoptive parent or the orphaned child. Since the emergency
need was perceived as limited in duration,39 the nonquota provisions
automatically expired without further Congressional action.4
It was not until 1961 that the Immigration and Nationality Act established
permanent allowances for the immigration of foreign-born children adopted by
U.S. citizens. 4' Congressional philosophy regarding the intercountry adoption
program had changed from a means to ease postwar upheaval to one involving
31. Exodus 2:10 (Catholic ed.); see supra note l and accompanying text.
32. Carlson, supra note 3, at 322-23. In 1851, Massachusetts enacted the first U.S. domestic adoption law
that provided for the rights and needs of all interested parties. SMrrH & MmoFF, supra note 29, at 14.
33. Carlson, supra note 3, at 323.
34. Id. at 321 (stating that prior to World War II, intercountry adoption was unnecessary since many
American-born children were available at low cost and without lengthy waiting periods).
35. Id. at 325. The decline in the U.S. adult mortality rate contributed to the decreased number of
adoptable American-born children, since fewer children were orphaned by their parents' death. Id. at 327 n.57.
Adoptable American-born children constituted 16.3% of the total U.S. population in 1920, but this figure had
dropped to 5.4% by 1953. Eileen Simpson, No Euphemisms: Call Them "Orphans," N.Y. TIMEs, May 1, 1987,
at A35.
36. Refugee Relief Act of 1953, Pub. L. No. 203, 67 Stat. 400 (1953) (codified at 8 U.S.C. § 1101 (1988
& Supp. 1990)); Act. of Sept. 1I, 1957, Pub. L. No. 85-316,71 Stat. § 4 (1957) (codified at 8 U.S.C. § 1153
(1988)); Act of July 29, 1953, Pub. L. No. 83-162, 67 Stat. 229 (1953); Displaced Persons Act, Pub. L. No.
774, 62 Stat. 1009 (1948); Robert J. Funk, Law and Procedure in IntercountryAdoptions By California
Residents, 8 U.C. DAviS L. REv. 241,241 (1975).
37. Funk, supra note 36, at 241. In 1921, Congress adopted an immigrant quota system that restricted
the number of immigrants from a given country to a percentage of the number of foreign-born persons of that
country's heritage residing in the United States in 1910. Carlson, supra note 3, at 324 n.38. Nonquota
immigrant visa programs allowed an eligible orphan to immigrate without regard to the immigrant quota
assigned to the sending country. Id.; Id. at 325.
38. Carlson, supra note 3, at 326.
39. Id. at 326 n.50.
40. Id. at 326.
41. Act of Sept. 26, 1961, Pub. L. No. 87-301, §§ 1-4,75 Stat. 650, 650-51 (1961) (codified at 8 U.S.C.
§§ 1101, 1153, 1155 (1988 & Supp. 1988)); Carlson supra note 3, at 330.
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concern for the orphaned child's best interests.42 In addition to establishing the
permanent provision for immigration, this new legislative program established
requirements for governmental supervision of intercountry adoptions.43 Although
the ability to adopt a foreign-born child is still recognized by both U.S. federal
and state laws, U.S. citizens must take into account a myriad of other considerations before pursuing an intercountry adoption.
III. CONSIDERATIONS IN INTERCOUNTRY ADOPTION'

For many adoptive parents of foreign-born children, the decision to pursue
an intercountry adoption was made after lengthy consideration of the advantages
and disadvantages of adopting such a child. This comment focuses on several of
the primary concerns that prospective parents must consider before proceeding
with an intercountry adoption.
A. DomesticAdoptive ParentEligibility
In a domestic adoption through an agency, a home study is often the first step
in assessing prospective parents' eligibility for adoptive parenthood." While the
stated purpose of the study is to investigate the adoptive parents' capability to rear
and educate the child,45 agencies also use the results to rank and then match a
certain "class" of prospective parents with a certain group of children.46
Most agencies have a predetermined, traditional family model that forms the
basis of the ranking process.47 Using this model, agencies rank prospective
parents' relative desirability using objective factors such as age, marital status,
education, financial and social status, physical health, and sexual orientation.4
The end product of this ranking system is a multi-tiered ladder with young,
happily married couples at the top; single, older, or disabled people in the middle;
and those
who are homosexual or seriously disabled near the bottom, or excluded
49
entirely.
In addition to ranking prospective parents, agencies also classify children who
are waiting to be adopted.' Healthy infants are considered most desirable, while

42. Funk, supra note 36, at 242.
43. Id.
44. ELIZABETH BARTHOLET, FAMILY BONDS 70 (1993). State adoption laws generally require a study
performed by a state licensed social worker or state licensed adoption agency. Carlson, supra note 3, at 346.
For an intercountry adoption, even if state law does not mandate a home study, federal immigration law
requires one. 8 U.S.C. § I t54(d) (1988).
45. Ellis, supra note 20. at 371.
46. BARTHOLEr, supra note 44. at 70.
47. Id.
48. Id.
49. Id. at 70-71.

50. See id. at 71 (stating that agencies take into account the child's age, health status, race, ethnic and
religious heritage).
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older children and children with mild medical anomalies are placed further down
the ladder.5 Children with serious medical problems are considered least
desirable in terms of adoptability5 2 When the agency determines if the prospective parent is an appropriate match for a certain child, it considers the
"desirability" level of both parties.5 a The children who are ranked on the upper
level of the "desirability ladder" are placed with the "most desirable" parents. 5
Those children considered less desirable are matched with parents from the
middle of the ladder, while the most difficult children to place are often matched
with parents classified as "marginally fit."'5
In the United States, discrimination on the basis of age, race, religion, and
disability is forbidden in most situations.56 In some cases, differential treatment
on the basis of marital status and sexual orientation is also prohibited.' However,
because most adoption statutes provide adoption agencies with the discretion to
determine parental fitness, 8 discrimination in this area has continued to abound.59
This system of ranking prospective parents and children is justified by some
as an attempt to protect the child's best interests.6 Others support the discriminatory requirements as necessary to decrease the applicant pool during a time
when there are significantly more prospective parents than adoptable children.6'
Critics of the agency ranking policies state that no evidence exists that the
screening process identifies more capable parents.62 Therefore, these critics argue
that agencies should be prohibited from determining a prospective parent's
suitability for parenthood on the basis of age, sexual orientation, physical health,
or marital status. 63 As an alternative, these groups have proposed that agencies use
51. Id. at 70.
52. Id. at 71. See ROBERTS, supra note 6, at 130 (stating that children with "special needs" such as
physical, mental, or emotional disabilities, or those who are part of an indivisible sibling group are generally
difficult to place).
53. BARTHOLET supra note 44, at 71.
54. Id.
55. Id. Because of the child's age or medical problems, these "less desirable" children are often those
with more demanding parenting needs. Id. See ROBERTS, supra note 6,at 130 (stating that many public
domestic agencies will allow an unmarried person to adopt a "special needs" child, who requires undivided
attention or a one-on-one type relationship). See supranote 52 (defining "special needs").
56. BARTHOLET, supra note 44,at 72.
57. Id.
58. Elizabeth Bartholet, Where Do Black Children Belong? The Politicsof Race Matching in Adoption,
139 U. PA. L. REV. 1163, 1182 (1991) [hereinafter Bartholet, Where Do BlackChildren Belong?].
59. See BARTHOLEr, supra note 44,at 72 (stating that "[ilt is only in the area of adoption that our system
proudly proclaims not simply the right to discriminate but the importance of doing so").
60. Carlson, supranote 3,at 333 n.94.
61. Id.
62. BARTtOLET, supra note 44,at 75; SMmi & MmoRFF,supranote 29, at 151.
63. BARTHOL, supra note 44, at 75-76. In November 1993, Britain unveiled changes to its adoption
laws and practices prohibiting social workers from making adoption placement decisions solely on the basis
of race or the prospective parents' age. Clare Dyer, Bottomley Adoption Code Outlaws Ideology, Couples Need
Not Be of Same Race As Child and Over-40s Should Not Be Barred,Says MinisterAs Biggest Shake-up For
20 Years is Unveiled, THE GUARDIAN, Nov. 4, 1993, at 8; Adrian Lithgow, Adoption, CabinetActs to End
Misery ForThousandsof ChildlessCouples, ASSOCIATED NEWSPAPERS LTD., July 11, 1993, at 1. British social
workers have traditionally failed to make balanced evaluations of the parents' suitability, using the child's
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a "minimal fitness" test to exclude only those people who pose a risk to the
child's physical or psychological well-being 6
Regardless of the dispute, unless the traditional screening and matching
policies are reformed, there is a certain segment of the population that will remain
unable to meet the requirements of a public adoption agency or unwilling to
accept a "special needs" child.'5 For these people, a venture into an independent
adoption may be a practical option."
Another alternative for prospective parents who do not meet an agency's
domestic adoption eligibility requirements is an intercountry adoption. Even
though foreign countries and agencies that facilitate foreign adoption also have
parent eligibility requirements,67 due to the large number of countries
participating in intercountry adoptions, a prospective parent has a greater chance
of meeting the standards of at least one nation."
B. Time Frame
Prospective adoptive parents may pursue an intercountry adoption not only to
take advantage of less restrictive eligibility requirements,69 but also to adopt a

ethnic background and culture and a parental cut-off age of 40 as decisive factors. Dyer, supraat 8. The British
government emphasized that while race and age are important factors, the prospective parents' "capacity to
help and support the child through all the challenges he or she will face in life," should dominate the adoption
decision. Veronizue Mistiaen, BritainPreparesLaws to LiberalizeAdoption, CHm.
TRtE., Jan. 2, 1994, at ICN.
The adoption law revision left undisturbed Britain's policy prohibiting homosexual couples from adopting
children. Stephen Ward, Breakthrough For Mixed Adoptions Gets Go-Ahead, Authorities Using Racial
Grounds For Refusal Are Criticized as Government's White Paper Proposes Sweeping Changes, THE
INDEPENDENT, Nov. 4, 1993, at 9.
64. BARTHOLET, supra note 44, at 76. Individuals with a history of drug or alcohol abuse, prior
documented child abuse, blatant incapacity to meet a child's basic needs, or a serious medical condition may
be categorically disqualified from adoption under the "minimal fitness" test. Id. at 78.
65. Id. at73.
66. BARTHOLEr, supranote 44, at 73. Pre-placement home studies, and thus, formal matching policies,
do not apply in an independent adoption. Id. While many birth parents prefer placing their child with a
traditional family through an independent adoption, there are some who give preference to a particular nontraditional adopter. Id. For example, a birth mother who conceived through a rape may prefer placement of her
child with an unmarried woman because of her anger toward men. ROBERTS, supranote 6, at 132.
67. See generally REPORT ON FOREIGN ADoPTIoN 1993 (1993) [hereinafter REPORT] (describing the
parent eligibility requirements of some foreign countries and adoption agencies facilitating intercountry
adoptions). For example, some private U.S. agencies that facilitate the adoption of Korean children state that
prospective parents may not be more than 30% overweight. Id. at 65. Also, the Thailand government will not
allow an intercountry adoption unless the prospective parent earns an established minimum annual salary. Kate
Bales, Adoption: The World Baby Boom, INT'L HERALD TRIB., Feb. 13, 1993, available in LEXIS, News
Library, Papers File.
68. Carlson, supra note 3, at 333. For example, Illien Adoptions International Ltd., an adoption agency
in Atlanta, Georgia, has a relatively liberal "age" policy in that it will facilitate placement of a Costa Rican
child with a single parent as long as the adoptive parent is less than sixty years of age. REPORT, supranote 67,
at 97.
69. See supra notes 67-68 and accompanying text (describing the less restrictive eligibility requirements
generally associated with intercountry adoption).
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child in a relatively short time period. 70 Researchers estimate that for every
healthy Caucasian infant available for adoption in the United States there are
twenty prospective adoptive couples waiting for a child.71 This demand for U.S.born, 3Caucasian newborns 72 has led to waiting lists that can span several
7
years.
A U.S. couple wanting to adopt a Caucasian infant from the United States
through a public agency, for example, can expect to wait up to ten years.74 Those
who use a private agency to facilitate the adoption can expect a slightly shorter
wait of two to seven years. 75
On the other hand, those couples who have the financial resources to adopt
domestically through an independent source 76 can usually expect placement
within twelve to eighteen months. 7 The primary reason for the shorter waiting
period is that the birth mother personally selects the adoptive parents according
to her own criteria,78 so the prospective parents' names are never placed on a
waiting list.79 Furthermore, as independent adoptions become a more popular
choice by birth mothers as a means to provide homes for their children,80 the
natural result is an increased number of infants available through this type of
adoption.8
While an independent, domestic adoption may be an attractive alternative for
those unwilling to wait many years for a child, independent adoptions are
prohibited in several states.' Therefore, many prosective parents choose to pursue

70. Michael S. Serrill, Going Abroad to Finda Baby; The Laws of Supply and DemandHave Led to a
Boom in OverseasAdoption, But the Quest Can Be Lengthy, Expensive and Sometimes Morally Troubling,
TIME, Oct. 21, 1991, at 86.
71. REYNOLDS, supranote 7, at 7; Serrill, supra note 70, at 86. Statistics indicate that there are over one
million people in the United States who are actively interested in adopting a child. Bartholet, Where Do Black
Children Belong?, supra note 58, at 1166 n.5.
72, See infra notes 133-136 and accompanying text (describing reasons for the decreased number of
adoptable, American-born Caucasian babies).
73. Hale, supranote 5, at 31.
74. Carlson, supra note 3, at 331 n.87; Ellis, supranote 20, at 361 n.1; How Adoptions Work, CHI. TRm.,
Aug. 29, 1993, at 10. As a practical matter, for many of such couples, a wait of 10 years may translate into
never receiving an adopted child. Id. The average wait for a healthy African-American newborn through either
a public or private agency is only six months to one year. Id.; REYNOLDS, supra note 7, at 7.
75. How Adoptions Work, supranote 74, at 10.
76. See infra note 90 (stating the average cost of a domestic, independent adoption).
77. How Adoptions Work, supranote 74, at 10.
78. CYNTHIA D. MARTIN, BEATING THE ADOPTION GAME 74-75 (1988).
79. HICKS, supra note 6, at 48. In addition, a couple adopting a child independently must only meet the
home study requirements established by the state, rather than those of an agency. BARTHOLET, supranote 44,
at 73; MARTIN, supra note 78, at 67. The primary difference is that while the state's objective is to make certain
that the couple can provide merely a "fit"home, agencies ascertain whether the couple can provide an "ideal"
home for the child. Id. Agency adoptions can therefore take longer to complete than independent adoptions
due to the additional time required for an extensive home study. Id.
80. REYNOLDS, supra note 7, at 93.
81. HICKS, supra note 6, at 48.
82. CONN. GEN. STAT. ANN. § 45a-727 (West 1993); DEL. CODE ANN. tit. 13, § 904 (1993); MASS. GEN.
LAWS ANN. Ch. 210, § IIA (West 1987); MICH. COMP. LAWS § 710.54 (1993); Ahilemah Jonet, Legal
Measures to Eliminate TransnationalTrading of Infantsfor Adoption: An Analysis of Anti-Infant Trading
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an intercountry adoption, which also typically involves a shorter waiting period
than a domestic adoption.' Experts estimate that it takes an average of six months
to two years, from the time of application, to adopt a foreign-born child." One
explanation for the shorter time frame is that since there are ten million homeless
children worldwide,' adoptive parents frequently obtain a child without being
placed on a waiting list at all. 8 6 In addition, intercountry adoption home studies
performed by agencies are sometimes superficial in comparison to studies for
domestic adoptions.' The result, therefore, is that the intercountry adoption home
study, as well as the entire intercountry adoption process, usually takes less time
to complete than a domestic agency adoption."
C. Cost
An intercountry adoption normally costs more than a domestic adoption
through an agency,89 but is comparable to most legal, domestic, independent
adoptions.' While the cost of obtaining an intercountry adoption rises with
inflation, a recent source indicates that most fees range from $4,000 to more than
$15,000, with an average fee ranging between $11,000 and.$12,000. 1'
Fees for an intercountry adoption vary depending primarily on the home
country of the child,' if an agency is used, and whether travel to the sending
country is necessary. 93 Travel and residency requirements can drastically increase

Statutes in the United States, 13 Loy. L.A. INT'L & COMP. LJ. 305, 306 (1990). Furthermore, a domestic,
independent adoption may not be a practical alternative for some prospective parents since there is no
guarantee of selection by any biological mother, 'who generally has many adoptive parents from which to
choose. BARTHOLEI, supra note 44, at 73.
83. Hale, supra note 5, at 31.
84. EDMUND B. BoyEs, THE PENGUjN ADOPTION HANDBOOK 132 (1993); Deborah McCurdy, Adoption
Agencies and How They Work ForYou, in REPORTON FOREIGN ADOPTION 1993,41,41 (1993); Ellis, supra
note 20; at 361 n.l; Serrill, supranote 70. at 86.
85. Bales, supranote 67.
86. See Bartholet, Where Do Black Children Belong?, supra note 58, at 1167 (stating, for example, that
prospective parents are not placed on a waiting list to adopt a Brazilian newborn through some agencies).
87. BOLLS, supra note 84, at 134 (stating that even very traditional agencies have more flexible home
study requirements for intercountry adoptions because the general consensus is that "any Third World child
would be fortunate to grow up in America").
88. Id.
89. See id. (stating that the increased costs are usually due to travel expenses and foreign placement fees).
While most public agencies do not charge a fee for facilitating a domestic adoption, private agencies may
charge a modest fee for their services. ROBERTS, supra note 6, at 133.
90. BOuLs, supra note 84, at 138. In 1991, the average independent adoption in California cost between
$8,000 and $20,000. Lynn Smith, Lawyers. O.C. CouplesResist Bill to Tighten Adoption Law, L.A. TIMES,
July 28, 1992, at A3.
91. ROBERTS, supra note 6. at 134; Bales, supranote 67.
92. The cost of adopting a child from Brazil through Bal Jagat, an adoption agency in Chatsworth,
California, is $10,000, excluding the parents' transportation expenses. REPORT, supranote 67, at 90.
93. ROBERTS, supranote 6, at 122. Most Latin American countries require that a prospective adoptive
parent travel to the sending country in order to complete the adoption process. CHRISTINE A. ADAMEC, THERE
ARE BABIEs To ADOPT 137 (1987). Brazilian law, for example, mandates a two week residency in Brazil if the
child is under two years of age. REPORT, supra note 67, at 90. If the child is over two, the residency
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the cost of the adoption. 4 One must plan not only for the cost of airline tickets for
the parent(s) and child,95 but also for lodging expenses, meals, ground
transportation, and translation services.
In addition to travel costs to the sending country, if required, the prospective
parent must plan on the cost of a home study,97 long-distance telephone calls,
adoption agency fees (if one is used),98 a medical examination for the child,
dossier documents," fees for document photocopying, U.S. Immigration and
Naturalization Service paperwork, oc° legal services, and document translation. 10 '
If an adoption agency is used, many will facilitate an adoption for an inclusive
price that covers all legal, medical, and agency costs.'02 Some experts recommend
that prospective parents use an adoption agency that provides a cap for its fees
since this will prevent future financial surprises.'0 3

D. Health Concerns
In addition to considering the cost of an intercountry adoption, prospective
parents should be aware that a foreign-born child is often at increased risk for
medical abnormalities."° Therefore, most adoption experts recommend that
children adopted from a foreign country visit a pediatrician within one week after

requirement is one month. Id. While an adoptionagency's policy may require the adoptive parent to travel to
the sending country, the following nations do not have laws that mandate travel: South Korea, India, El
Salvador, Guatemala, Hong Kong, Jamaica, Thailand, Taiwan, the Philippines, Ethiopia, Mali, Niger, Russia,
and Bulgaria. ROBERTS, supra note 6, at 108.
94. ADAMEC. supranote 93, at 151; BoLLES, supra note 84, at 138.
95. Airlines generally charge 10% of the price of a regular one-way ticket for a child who is less than 24
months and who sits on an adult's lap during the flight. REPORT, supranote 67, at 4.
96. BOLLES, supra note 84, at 139; GIuiAN,supranote 3, at 153.
97. See supra notes 44-46 and accompanying text (describing the home study process). Home studies
generally cost $800 or more. ADAMEC, supra note 93, at 151.
98. The agency price may include the following fees: preapplication and application fees, dossier
processing, child matching and acceptance charge, and the arrival fee. REPORT, supranote 67, at 4.
99. Dossier documents include photographs of the home and family members, passports, birth and
marriage certificates, divorce decrees, financial statements, letters of recommendation, home study report,
medical reports attesting to the prospective parents' health, power of attorney, if applicable, and criminal
background check. Id. at 20. The majority of adoption agencies do not require all of these documents. Id. All
required documents must be notarized or certified. Id.
100. The preapplication for orphan petition, U.S. Immigration and Naturalization Form 1-600A, costs $140
per year. Id. at 4. If the INS approves the preapplication for orphan petition, the approval is valid for one year.
REYNOLDS, supra note 7, at 32. If no adoption has occurred within one year, the prospective parents must
repeat the petition process and submit another $140. Id. The naturalization form, U.S. Immigration and
Naturalization Form N-643, costs $85. REPORT, supranote 67, at 4.
101. GILMAN, supranote 3, at 153.
102. ROBERTS, supra note 6, at 123. For example, Family/Foreign Adoption Consultants in Macedonia,
Ohio, will facilitate the adoption of a child from Brazil for $12,000, which covers all costs. REPORT, supra note
67, at 90.
103. ROBERTS, supra note 6, at 123.
104. BOL.Es, supra note 84, at 139. Foreign-born children often suffer from gastrointestinal parasites,
infections, mite or insect infestation, low birth weight, and developmental delays. See infra notes 113-116 and
accompanying text.
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arriving in the United States.0 5Initially, an appointment to rid the child of any ear
infections or lice is appropriate.106 After the child has had time to adapt to the new
surroundings, usually a two to four week period, a more thorough visit to the
physician's office is usually necessary to take care of less urgent medical
needs.'0 7
Due to the uncommon nature of some medical ailments found in third-world
countries, when selecting an appropriate physician, the parent should consider
whether the doctor is familiar with, or at least agrees to learn about, ailments
rarely seen in the United States." The pediatrician should understand that the
child may be unlike most other U.S. patients." The child may have a physical
characteristic that is quite normal in comparison to other children from the
sending country, but appears alarming by U.S. standards." 0 When evaluating the
child's condition, the physician should therefore consider children raised in a
similar environment as the baseline for comparison. Often, many of the child's
apparent physical, developmental, and emotional "abnormalities" are actually a
result of cultural differences rather than medical anomalies.,
The adopted child's probability of medical abnormalities depends on such
factors as age, the country of origin, and whether the prior home was an
orphanage or a private foster home."' Among the most important medical
concerns of internationally adopted children is gastrointestinal parasites." 3 Many
children, especially from tropical countries, must be tested for parasites for a
period up to six months after leaving the sending country."' In addition, the child
may suffer from ear and upper respiratory infections, sores, scabies, or lice. '5
Low birth weight, small stature, and developmental
delays are also common
t6
countries."
third-world
from
children
of
conditions

105. BOLLTS, supra note 84, at 139.
106. GILMAN, supra note 3, at 154.
107. Id.
108. ADAMEC, supranote 93, at 145.
109. See Margaret Hostetter, M.D. & Dana E. Johnson, M.D., Ph.D., Medical Concerns ForInternational
Adoptees, in REPORT ON FOREIGN ADOPTION 1993,45,45 (1993).
110. ADAMEC, supra note 93, at 145. For example, unless otherwise informed, a physician may suspect
that a South American child with a flattened head suffers from improper brain development. Id. In actuality,
a flattened head is common in Guatemalan babies since the children there are usually laid on their backs instead
of their stomachs. Id.
111. Margaret Hostetter, M.D. & Dana E. Johnson, M.D., Ph.D., InternationalAdoption; An Introduction
for Physicians, 143 AM. J. Dis. CHILD 325, 326 (1989) [hereinafter Hostetter & Johnson, Introductionfor
Physicians] (stating that in the Korean culture, for example, a child's gross motor development may be delayed
since babies are usually held rather than allowed to explore on their own).
112. ADAmc, supra note 93, at 146. Children living in Romanian orphanages often lack hot water, heat,
and adequate toilet facilities. Bogard, supra note 20, at 571-72. Also babies living in these dormitories may
develop bleeding sores from wearing dirty, urine-soaked rags for diapers. Id. Conditions such as these promote
a myriad of health problems. See generally NELSON TEXTBOOK OF PEDIATRICS (Victor C. Vaughan, M.D. &
R. James McKay, M.D. eds., 10th ed. 1975).
113. BOLLES, supra note 84, at 140.
114. Id.; ADAMEC, supranote 93, at 146.
115. GILMAN, supranote 3, at 154.
116. Id. at 154-55.
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While most common medical disorders are curable," 7 a prospective adoptive
parent must consider the risks involved with adopting a child from a country
where hepatitis B and Human Immunodeficiency Virus (HIV) are prevalent." 8
Hepatitis B 119 is a virus endemic to Eastern Asia and Central and South America." In certain countries from these regions, it is not uncommon for a child to
have been infected with the virus during birth, through contact with other
children, or from blood transfusions or contaminated needles.' Experts
recommend that children from endemic areas as well as those whose biological
B.122
parent(s) have a history of intravenous drug use be tested for hepatitis
If a blood test reveals that the child is infected with or a carrier of hepatitis B,
a vaccination is recommended for those people living in the same household as
the child." Eventually, the adoptive parent will also need to be concerned with
the possibility that the child may transmit the virus through sexual intercourse or
exposure to blood.' 24 As with hepatitis B, the adoptive parent should also consider
the risks of adopting a child from a country where HIV infections are prevalent. "
While an HIV test is not a prerequisite for a United States orphan visa, 26 HIV
screening for children arriving from such areas should be routine. 27 Even if the
HIV test result is negative, tests on infants are not always dispositive.'2 ' The
adoptive parents must note that in infected infants, antibodies for the disease may
not appear until the child is fifteen to eighteen months old. 29 In addition, HIV
antibodies may not be present at a detectable level until six months after
exposure, so children of any age may also be at risk. 30
One study estimated that sixty-seven percent of the internationally adopted
children seen at a Minnesota adoption clinic suffered from undiagnosed medical
conditions, even though these same children had previously been examined by

117. Id. at 154.
118. Id. at 155-56; see Abe M. Macher, HIV Disease/AIDS: MedicalBackground, in AIDS AND THE LAW
1, 17 (Wiley Law Publications ed., 2d ed. 1992) (stating that, at the present time, there is no cure for the AIDS
virus).
119. See generallyHostetter & Johnson. ntroductionforPhysicians,supranote I 11, at 325 (stating that
chronic hepatitis B infection increases the risk of liver cancer and cirrhosis). Hepatitis B is a viral infection that
attacks the liver and could lead to life-threatening complications. Id. This particular virus is transmitted through
contact with blood or semen. GILMAN, supranote 3, at 156.
120. GILMAN, supranote 3. at 155.
121. Id.
122. Esther Vender, M.D. et al.. InitialMedical Evaluationofan Adopted Child, 88 PEDIATRICS 642, 643

(1991).
123. Id.
124. GILMAN, supranote 3, at 156.
125. See Macher, supra note 118, at 3 (stating that HIV is the virus that causes AIDS). Hostetter &
Johnson, Introductionfor Physicians,supra note 111, at 326 (stating that AIDS is prevalent in Brazil,
Venezuela, Haiti, Honduras, and tropical African nations).
126. GItMAN, supranote 3, at 156.
127. Hostetter & Johnson. lntroductionfor Physicians,supra note 111, at 326.
128. GILMAN, supranote 3. at 156.
129. Id.
130. David W. Webber, Cumulative Supplement, in AIDS AND THE LAw 1, 3 (Wiley Law Publications ed.,
2d ed. Supp. 1994).
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another physician.13 ' The study's authors suggested that failure to perform
appropriate screening tests was the most common cause of the missed
diagnoses.'32 This conclusion illustrates the unique medical needs of the
internationally adopted child and the importance of finding a pediatrician willing
to learn about this special pediatric population.
E. Social Considerations
In recent years, the number of adoptable children born in the United States has
declined. 33 There are three primary reasons for this reduction. First, researchers
have noted a marked decrease in parents' mortality rates, thereby leaving fewer
orphaned children available for adoption." Second, an increased number of
single women are choosing to keep children born out-of-wedlock rather than
relinquishing the children for adoption. 35 Finally, the prevalence of birth control
usage and abortion have reduced the number of unwanted births. 36
In actuality, what is described as a shortage of adoptable American-born
children is primarily a lack of Caucasian babies. 37 Opposition to interracial
adoption has prevented many would-be adoptive parents from adopting a United
States infant of African or Hispanic heritage. 38 Were this resistance overcome,
39
no "shortage" of American-born adoptable children would exist.
During the 1960s, the attitude toward interracial adoptions was relatively
positive."4 The Civil Rights movement had focused attention on the suffering of
African-American children living in the foster care system.' 4' Adoption agencies,
inspired by the movement's ideology, began to place African-American children
with Caucasian parents. 42 In 1972, however, this open attitude toward interracial
adoption was halted when the National Association of Black Social Workers

131. Margaret K. Hostetter, M.D. et aL., Unsuspected Infectious Diseases and Other Medical Diagnoses
in the Evaluation ofInternationallyAdopted Children, 83 PEDIATIcs 559, 560 (1989). Fifty-two children were

evaluated at the International Adoption Clinic at the University of Minnesota. Id. While most of the medical
problems discovered by the clinic were easily treated, it was estimated that, without proper medical
intervention, at least half of the disorders could have resulted in long-term complications. Id.
132. Id. at 561 (recommending that medical evaluation of the internationally adopted child include testing
for hepatitis B profile, cytomegalovirus, tuberculosis, intestinal pathogens such as parasites, and vision and
hearing evaluations).
133. Carlson, supra note 3, at 331. While approximately 400,000 children currently live in U.S. foster
homes or orphanages, only 36,000 of them are available for adoption. Bales, supra note 67.
134. Carlson, supra note 3, at 331. See supra note 35 (providing data as to the decrease in the number of
orphaned American children).
135. Serrill, supra note 70, at 86 (stating that, in 1966, 65% of Caucasian infants born to single mothers
were given up for adoption, while in 1986, that figure dropped to only 5%).
136. Carlson, supra note 3, at 331.
137. Id. at 332.
138. Id.
139. Id.
140. Bartholet, Where Do Black Children Belong?, supra note 58, at 1178.

141. Id.
142. Id.
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(NABSW) released its position paper against interracial adoption. 43 The NABSW
argued that interracial adoption constituted a genocide of the African-American
community, prevented the children from identifying with their African heritage,
and denied them the skills necessary to live in a racist society.'
Adoption agencies quickly revised their standards to comply with the
NABSW's position. 4 Despite the lack of legislative enactments mandating
"same-race" placements,'" such preferences were nonetheless established by
adoption agencies. 47 Even today, adoption laws provide discrietion to the agencies
to create such racial policies.'" Hence, most adoption agencies maintain their
race-matching policies. 49 Most will provide for an interracial adoption of a
United States-born child only as a last resort."s
For a prospective parent of European descent who is willing to adopt a child
of a different race, an intercountry adoption is usually a viable alternative.' By
its very nature, however, adoption of a foreign child is often an interracial
adoption, and always a cross-cultural adoption." 2 Therefore, much of the same
criticism of interracial domestic adoptions also applies to interracial intercountry
adoptions.' Critics argue that separating children from their racial, ethnic, and
cultural communities is detrimental to the children." It is argued, for example,
that deprivation of the child's group link and heritage is an issue of concern. 55

143. Id. at 1179.
144. Id. at 1180.
145. Id. at 1181.
146. Id at 1182. Not only are "same-race" legislative enactments non-existent, but some states have forbidden denial of adoption solely on the basis of race. See OHIO ADMIN. CODE § 5101:2-48-03 (1990) (stating
that race must not be the sole criterion in the adoption matching decision); see also CONN. GEN. STAT. ANN.
§ 45a-727(c)(3) (West 1993) (forbidding denial of adoption solely due to difference in race).
147. Bartholet. Where Do Black Children Belong, supra note 58, at 1182. Most public adoption agencies
have powerful race-matching policies. Id. at 1183-84. Even though there are some private adoption agencies
that are not governed by such notions, many private agencies are controlled by public agency placement
standards "either through the regulatory process or through contracts for services." Id.
148. Id. at 1182. For example, Ohio expressly allows cultural heritage to be considered as a factor in the
matching process. OHIO ADImni. CODE § 5101:2-48-03 (1990). Such statutes, as well as supporting case law,
have been criticized, however in that "the courts tend to ignore or distort the systemic role race plays in agency
decisionmaking." Bartholet, Where Do Black Children Belong?; supra note 58, at 1240. "[The courts] are
either unaware, or unwilling to acknowledge, that adoption agencies... are operating under rules that regularly
make race a central and determinative factor in placement decisions." Id.
149. Id. at 1183-84.
150. Id.; see MARTIN, supra note 78, at 197 (stating that "[t]he first approach most adoption agencies use
today is to try to place black children in black homes"). "In some cases, newborns are put into foster care until
a permanent same race family can be found." REYNOLDS, supranote 7, at 84-85.
151. Carlson, supranote 3. at 333.
152. Id. Obvious exceptions include the adoption of an African child by an African-American, or the
adoption of a child from Eastern Europe or Russia by a Caucasian parent.
153. MARTIN, supranote 78, at 155.
154. BARTHOLET, supra note 44, at 156.
155. Id. Some researchers have expressed concern that African-American children raised by Caucasian
families will "over-identify" with their Caucasian families and thus lack identity with and racial pride for their
African-American heritage. Bartholet, Where Do Black Children Belong?, supranote 58, at 1217.
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Likewise, fear of the discrimination inherently associated
with life in a foreign
56
country may be detrimental to a developing child.1
On the other hand, many sociological studies indicate that interracial adoptions
are as successful as same-race adoptions.'57 Generally, interracially adopted
children have satisfactorily integrated into their new families and communities,
while at the same time maintained strong ties to their racial identity and
heritage.158 Aside from anecdotal accounts, there is no evidence to conclude that
interracial adoptions have a harmful effect on children. 5 9
On the contrary, studies show that interracial adoptions tend to have a positive
social impact on both the child and the adoptive family1 6° For example, the
experience of interracial adoptions generally changes the parents' racial attitudes
so that a new awareness of racial issues is created.' 6' At the same time, both the
adoptive parents and the children, as they mature, are often unusually dedicated
to the formation of a pluralistic, multicolored nation where cultural gaps are
deemphasized.'62
In order to justify their race-matching policies, critics of interracial adoptions
often disregard the plight of the children's current living environment. 163 Most of
the children who are candidates for an intercountry adoption would not otherwise
be provided with healthy, permanent homes.' 64 Instead, many would be placed65
into a foster home, institutionalized, or forced to live on the streets.
Intercountry adoption, despite critics' concerns with interracial issues, provides
these children with a very positive option.'66 The general consensus among
psychology professionals is that a permanent, stable home is unquestionably
preferable to placing the child in an institution or transient foster home.'67

156. BARTHOLET, supra note 44. at 156.
157. Carlson, supra note 3, at 332. See Spencer Rich, TransracialAdoptions,Nonwhite Children of White
ParentsFoundDoing Well, WASH. Posr, Dec. 25, 1985, at A2 (stating that non-Caucasian children adopted
into Caucasian homes do well academically, have high levels of self-esteem, and reveal no signs of emotional
damage as a result of the interracial adoption).
158. Bartholet, Where Do Black Children Belong?, supranote 58, at 1209; see BARTHoLEr, supranote
44, at 105 (stating that African-American children adopted into Caucasian homes nevertheless develop racial
pride and a strong sense of identity with their African culture).
159. BARTHOLEL, supra note 44, at 101-02 (1993); Bartholet, Where Do Black Children Belong?, supra
note 58, at 1210.
160. BARTHOLET, supra note 44, at 105.
161. See id. (stating that parents of interracially adopted children often depict their lives as enriched by
becoming part of a biracial, bicultural family).
162. Id.
163. Id. at 156.
164. Id. In South Korea, for example, Confucian ideals place great importance on male gender and blood
ties so that adoption of orphaned female babies or unrelated males by Korean citizens is rare. Serrill, supra note
70, at 86.
165. BARTHOLEr, supra note 44, at 156. It is estimated that there are 10 million homeless children
worldwide. Bales, supra note 67.
166. BARTHOLET, supra note 44, at 156.
167. Carlson, supra note 3, at 371. Foster homes and institutional care should only be a temporary solution
until a permanent family is found for the child. Bogard, supra note 20, at 578. Children placed in foster care
often suffer psychological harm such as regression, repression of anxiety, and difficulty in adapting to new

560
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F

Changes in Government or Adoption Agency Policy That May Affect
IntercountryAdoptions

At any given time, a country or an adoption agency may abruptly terminate or
suspend its intercountry adoption program." A country may modify its adoption
policies due to changes in government, revision of adoption laws, 69 or war. 70
Negative media coverage about intercountry adoptions may also spark a
government to reexamine its adoption policies.' 7' Even if a nation does not
terminate or suspend intercountry adoptions, unexpected delays may result from
slowdowns in the court system, an increase in applicants, or implementation of
new legal procedures. 72 Before pursuing an intercountry adoption, a prospective

environments. Id.
168. GILMAN, supra note 3, at 157. In recent years, Colombia, Romania, and China have, at various times,
abruptly suspended foreign adoptions. Elizabeth Mehren, Innocents From Abroad, ProspectiveParentsEager
to Adopt ChildrenFrom Other CountriesOften FindThemselves in a Chaotic, Shadowy World. A New Effort
Seeks to Simplify That, L.A. TMEs, May 5, 1993, at El.
169. In response to concerns about abuse of its intercountry adoption policies, on May 12, 1993, the
Ukraine placed a moratorium on the adoption of Ukrainian children by foreigners until a new intercountry
adoption law is passed. Khristina Lew, The DemandFor Ukraine's Most PreciousResource: The Temopil
Case, UKRAINIAN WEEKLY, June 13, 1993, at 1. The revised law is expected to go into effect in 1994. Id.
170. GILMAN, supra note 3, at 157. In order for a child to immigrate legally to the United States via an
adoption, a government agency in the sending country must prove that the child is orphaned. Jean
Hopfensperger, How Can We Help? MinnesotansAre Anxious Over Children in Yugoslavia, STAR TRIB., Aug.
6, 1992, at 1B. In war-tom areas such as the former Yugoslavia, where government agencies are struggling for
organization, such turmoil makes a declaration of orphan status difficult. Id. In addition, many children who
are victims of war-time violence may simply be separated from their families rather than true orphans. Id. As
of January 1994, the U.S. State Department advises that U.S. prospective parents avoid attempts to adopt
children from the former Yugoslavia. Tape recorded message by the Department of State, Office of Citizens'
Consular Services Adoption Hotline, (202) 647-3444, Jan. 4, 1994 [hereinafter Recorded Message]; Martha
Shirk, Crisisin Yugoslavia, Yugoslavia Adoptions Discouraged,Hous. CHRON., Aug. 9, 1992, at A28.
171. GILMAN, supra note 3, at 157. In December 1992, Russia adopted a resolution to restrict adoption of
Russian children by foreigners until a new law is drafted. Ella Maksimova, DianaWho Can't Leave. Crippled
Children:What Is More Humane To Leave These Unfortunatesat Home or to Send Them Abroad?,CuRRENT
Dia. OFTHE POsT-SovtEf PRESS, Apr. 7, 1993, at 24. Russia's revision of its intercountry adoption law was
spurred by rumors that adopted Russian children were used for experimental surgery or as organ donors for
transplantation purposes. Carol Gentry, Abandoned, ST. PETERSBURG TIMES, May 24, 1993, at IA. In 1991,
KGB officials from the former Soviet Union admitted that their agency had deliberately spread such rumors.
Natalya Davydova, How Are You Doing in America?, Moscow NEws, Dec. 16, 1992, availablein LEXIS,
News Library, Papers File. In addition, the U.S. Department of Justice and F.B.I. investigated the complaints
in 1987 and found no evidence to substantiate tales of cruel medical procedures performed on adopted Russian
children. Id.
In response to reports of sales of Romanian infants, the Romanian government enacted a new law in
July 1991, that drastically limited the intercountry adoption of its children. Bogard, supra note 20, at 609.
Authorities suspected that Romanian nuns obtained babies from single mothers and then sold the infants to
adoptive parents for up to $15,000. Bales, supranote 67.
172. Deborah McCurdy, How to Make the Wait For Your Child Easierto Bear, in REPORT ON FOREIGN
ADOPTION 1993, 25, 25 (1993) [hereinafter McCurdy, How to Make the Wait]. See Deborah McCurdy, Culture
Shock and Other Stresses in IntercountryAdoption, in REPORT ON FOREIGN ADOPTION 1993, 27, 27 (1993)
(relating the author's personal experience with a delay in her son's Colombian adoption because the court
system closed for Holy Week).
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parent should consider the possibility that the sending country may terminate or
place a moratorium on its intercountry adoption program.7 a
In addition, most agencies facilitating intercountry adoptions occasionally
suspend adoptions from a given nation. 74 While the suspension may be due to
changes in the sending nation's laws, 175 the delay may also be a result of the
agency's backlog of prospective parents waiting for children from a particular
country. 76 Prospective parents considering contracting with an adoption agency
should inquire about the agency's policy concerning the possible inability to
facilitate the adoption as planned."7 Some agencies may proceed to place a child
from another country
for the original fee, while others may demand a higher fee
78
for this service.1
The bottom line is that prospective parents should expect some frustrations and
delays as a regular part of the intercountry adoption process. 79 Since it is
impossible to accurately predict how long a particular adoption will take to
complete, prospective parents should realize that any time projection given by a
placement agency is only an educated guess.' Potential adoptive parents who
anticipate some problems during the process tend to cope with unexpected delays
in a more positive manner than those who expect a smooth, uneventful
adoption.' 8'

173. Bales, supra note 67. In order to receive current information about a particular country's intercountry
adoption policies, interested parties may contact the State Department Service for Adoption, (202) 647-3444,
the State Department of Consular Services, (202) 663-1225, or the National Council for Adoption, (202) 3281200. See Davydova, supra note 171 (stAting that the National Council for Adoption is an organization that
represents 120 private, non-profit adoption agencies from all parts of the United States). Interested parties may
send a 9 inch by 12 inch, self-addressed, stamped envelope to the Citizens' Consular Services division of the
U.S. Department of State to receive detailed information regarding the intercountry adoption policies of
Romania, Peru, Chile, Honduras, China, El Salvador, the former Soviet Union, and Yugoslavia. Recorded
Message, supra.note 170. Requests for information can be sent to Citizens' Consular Services, U.S.
Department of State, Room 4811, Washington, D.C,, 20520-4818. Id.
In addition, International Concerns Committee for Children, in Boulder, Colorado, publishes the annual
Report on Foreign Adoption, which includes excellent information for a prospective adoptive parent. See
generally REPORT, supra note 67. For a $20 donation, the Committee will supply the annual report along with
ten monthly updates, which provide current information on various intercountry adoption agency requirements.
Id. at 17.
174. ROBERTS, supra note 6, at 125. For example, as per a 1993 source, Wide Horizons for Children, an
adoption agency based in Waltham, Massachusetts, is refusing new applications for its Vietnam intercountry
adoption program. REPORT, supra note 67, at 72.
175. See supra notes 169-171 and accompanying text (describing recent changes in some countries'
adoption laws).
176. ROBERTS, supra note 6, at 125.
177. See Marc Silver et al., A Baby From Abroad the ForeignAdoption Clitnafe ChangesAs FastAs
InternationalPolitics,But Children Are Still Available ForAmericans With Plenty of Patience and Money,
S.F. CHRON., Feb. 9, 1992, at TWI2.
178. Id.
179. McCurdy, How to Make the Wait, supranote 172, at 25.
180. Id.
181. Id.
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IV. FOREIGN LAW

Peru"s and Honduras 83 are two countries that have recently reformed their
adoption laws in response to the growing concern to protect all interested parties
in an intercountry adoption. While the adoption practices and procedures
described in this section are not fully illustrative of adoption laws worldwide,s 4
Peru and Honduras provide insight into the world's changing philosophy toward
intercountry adoptions.
A. Peru
The Peruvian government implemented a new adoption law that took effect on
June 3, 1993."s Under the new regulations, independent adoptions are illegal.' 86
Prospective parents must work with a United States adoption agency that has
been licensed by the Technical Secretariat for Adoptions (TSA).8 7 This agency,
part of Peru's executive branch, was recently created to act as the central
government authority responsible for the adoption of Peruvian children.' Peru's
adoption laws require that the adopting parent be at least eighteen years older than
the child. 8 9 While Peruvian law does not specify any other age limitations, U.S.

182. Between January 1991 and August 1993, 1026 Peruvian children were adopted by U.S. citizens. U.S.
DEP'T OF STATE, INTERNATIONAL ADOPTIONS-PERU 1 (1993) [hereinafter DEP'T OF STATE-PERu]. For a
discussion of the authors' personal experience with the adoption of their Peruvian child, see Howard Davidson
& Mallory King, Our Peruvian Adventure, FAM. ADvoc., Spring 1993, at 58. See generally BARTHOLET, supra
note 44 (relating, inter alia, the author's personal account of the adoption of her two Peruvian sons).
183. Between the 1988 and 1991 fiscal years, 772 Honduran children were adopted by U.S. citizens. U.S.
DEP'TOFSTATE, INTERNATIONAL ADOPTION-HONDURAS 2 (1992) [hereinafter DEP'T OF STATE-HONDURAS].
184. Many Latin American countries, such as Peru and Honduras, require that the intercountry adoption
take place in the sending country before a child's emigration. Carlson, supra note 3, at 341 n.136. Other
countries, such as South Korea, allow the receiving country to issue the adoption decree. Ellis, supra note 20,
at 385. While the two countries noted in this section provide examples of the sending countries' adoption
procedure, other published comments detail intercountry adoptions where the receiving country issues the
decree. See eg., id. at 382-85 (discussing the adoption of a South Korean child).
185. DEP'TOFSTATE-PERU, supra note 182, at I. Previously existing rules govern adoptions which were
pending before the change in laws. Id.
186. Id. at 4. Peru defines an independent adoption as a "private" adoption "in which birth parent(s) deliver
a child to adoptive parents through a [non-govermental] intermediary" Id.
187. Id. As of September .1993, two U.S. agencies have been licensed by TSA. Id. at 1. These include
Spence Chapin Services of New York, New York, and Los Ninos of Woodland, Texas. Id. U.S. agencies
licensed by TSA to process adoptions in Peru must designate an attorney to represent the agency in its legal
proceedings. Id. at 4.
188. Id. at 2. The TSA is responsible for licensing both Peruvian and foreign adoption agencies, overseeing
the adoption process, investigating the prospective parents' suitability to adopt, and assigning an eligible child
to the adoptive parents. Id.
189. DEP'TOFSTATE-PERU, supra note 182, at 2.
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agencies placing children from Peru may have their own age restrictions.'9
Furthermore, Peruvian law allows both single and married persons to adopt.' 9'
A prospective parent who has met Peru's eligibility requirements" must still
comply with both United States federal and state regulations. 3 In order to
facilitate approval of the immigration petition, the U.S. State Department
recommends that the adoptive parent contact the Immigration
and Naturalization
4
Service (INS) office early in the adoption process.l
Peru's adoption law states that, in order for a Peruvian child to be eligible for
an intercountry adoption, the child must have been declared abandoned by its
Minors' Court. 5 Once the court has determined that the child is legally
abandoned, a three day waiting period will commence in order to provide a final
opportunity for the child's birth parents to assert their parental rights.l
Following this waiting period, the TSA will grant provisional custody to the
prospective parents for a ten day trial assignment. 97 At the end of the ten days,
a social worker will determine whether the adoptive parents and the child are
compatible.'9 8 If the social worker issues a favorable report, a judge may then
9
ratify the adoption request and issue the final decree. 9
Following the adoption, the final decree must be noted in Peru's new National
Adoptions Registry as well as in the Civil Registry located in the child's
birthplace. 200 The Civil Registry will then issue a new birth certificate for the
child.2"' The TSA will continue to monitor the child's welfare through the
submission of semi-annual reports 2° for three years following the adoption.20 3

190. For example, Spence-Chapin Services of New York, New York, "prefer[s] couples" aged 18 to 50.
REPORT, supra note 67, at 115. In addition, U.S. immigration law requires that the prospective parent be at least
25 years of age. Hester, supra note 2, at 1291.
191. DEP'TOFSTATE-PERU, supra note 182, at2.
192. Persons seeking to adopt a child from Peru must submit the following documents to Peruvian
authorities: marriage certificate, identity document (e.g., U.S. passport), physical and mental health report,
police department certificate of good conduct, police and criminal records, home study report, verification of
economic stability, photographs, approved INS Form 1-600, and socio-psychological evaluation conducted by
the U.S. adoption agency. Id. at 4. All U.S. documents must be properly authenticated before presentation to
the TSA. Id.
193. Id. at 5.
194. Id. Before the INS will approve the U.S. immigration petition (Form 1-600A or 1-600), the prospective
parents must demonstrate compliance with any state preadoption conditions as well as submit a home study
report, fingerprint check, evidence of the parents' U.S. citizenship, marriage certificate, and document
reflecting termination of any previous marriage. Id.
195. Id. at 2. Peru's adoption law requires that the abandonment investigation be completed within thirty
days. Id.
196. Id.
197. Id. In placing a child with the adoptive parents, the TSA will consider the parents' request regarding
the desired age and sex. Id.
198. Id.
199. Id.
200. Id. at 3.
201. See id. (stating that the new birth certificate will only show the adoptive parents' names, rather than
reveal the birth parents' identities).
202. See id. (stating that it is unclear at this time what form the reports will take or who is required to
perform the evaluation).
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In order for the child to successfully immigrate to the United States, an
immigrant petition must be filed at either the U.S. Embassy in Lima or at any
U.S. INS office.2 4 In either case, the adopted child must be present at the U.S.
Embassy for an immigrant visa interview.2 5 Before the immigrant visa can be
issued,2" however, the child must submit a myriad of documentation, 2 was well
as have a medical examination completed by an approved physicianWS
When the child arrives in the United States, the visa must be surrendered. 2 9 In
return, the child will receive an alien identification card ("green card") that
denotes legal residency. 2t0 After2 t2naturalization, 2tt the child will be eligible for
United States citizenship rights.
B. Honduras
Like the Peruvian government, the Honduran Congress recently amended its
adoption laws.2 3 The changes were made in order to clarify the adoption
procedure as well as to remove non-governmental intermediaries from the
adoption process. 214 More specifically,
Honduras wanted to eliminate black mar21 6
ket baby trade21 5 within its borders.
Honduras imposed several new requirements in order to increase government
regulation of intercountry adoptions. 217 Most notably, Honduras now only accepts
adoption applications from U.S. adoption agencies that have been licensed within

203. Id.
204. Id. at 6. If the adoptive parent chooses to file the petition at the U.S. Embassy in Lima, at least one
of the adoptive parents, if married, and the child must make a personal appearance in the consular district. Id.
205. Id. at 7.
206. The immigrant visa fee is $200. Id. at 9.
207. The child will need the following documentation in order to complete the immigrant visa requirements: child's birth certificate; biological parent(s)' death certificate, if applicable; papers indicating relinquishment of birth parents' parental rights; judicial decree granting custody to the adoptive parents; judicial authorization allowing the child to leave Peru; two visa photographs; and a medical examination report. Id. at 8.
208. A U.S. Embassy or Consulate panel physician must perform the medical examination. Id. at 9. The
adoptive parents are responsible for the $12 examination fee. Id.
209. Ellis, supra note 20, at 375; Hester, supra note 2, at 1297.
210. Id.
211. A naturalized citizen is "one who, having been born in another country or otherwise reared as a
foreigner, has been granted U.S. citizenship and the rights and privileges of that status. The process by which
such a person attains citizenship is called naturalization." BARRON'S LAW DICIONARY 314 (3d ed. 1991).
212. Ellis, supra note 20, at 375-76. Citizenship rights include, inter alia, freedom of travel, right to enter
and remain in the United States, and U.S. government protection while outside the United States. Id. at 376
n.89. See id. at 375-76 (describing the naturalization process).
213. DEP'TOFSTATE-HoNDURAS, supranote 183, at I (stating that the new regulations were enacted on
October 19, 1992). Honduras lifted its intercountry adoption moratorium when the new law became effective.
Id. at2.
214. Id. at 1.
215. See supranote 20 (defining "black market baby trade").
216. DEP'T OF STATE-HONDURAS, supra note 183, at 1. See infra note 347 and accompanying text
(describing the role that intermediaries play in the black market baby trade).
217. See DEP'T OF STATE-HONDURAS, supra note 183, at 3 (describing Honduras' new adoption
requirements).
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the United States and registered by Honduras' social welfare agency, Junta
Nacional de Bienestar Social (JNBS). 2 8 This procedural change effectively
eliminates the use of non-licensed intermediaries that have previously been
associated with illegal baby trade.219
Honduras' adoption procedures require that eligible prospective parents220
submit an adoption request, along with the required documentation, 22' to an
approved U.S. adoption agency.tm The U.S. adoption agency must then forward
the application and documents to the JNBS through the agency's Honduran
representative.2 2
After the JNBS has evaluated the prospective parents' file, a committee
comprised of JNBS members, psychologists, and representatives of the Honduran
Bar Association convenes to match eligible children with prospective parents.224
In order to be eligible for adoption, children must be either unconditionally
abandoned' or relinquished' to the court by the biological parents. 227 The new
law prohibits biological parents from relinquishing children directly to
attorneys. 228
Once the JNBS committee has made a suitable "match," the U.S. adoption
agency will relay photographs and a full description bf the child to the
prospective parents. 229 If the applicants accept the child, the adoptive parents will

218. Id. at i. In addition, the adoption agency must have been in existence for a minimum of five
continuous years. Id.
219. See id. (proclaiming Honduras' goal to "eliminate accusations ofbaby-buying").
220. Honduras' age and civil status requirements for the prospective adoptive parent are that "at least one
adoptive parent must be no younger than 25 and no older than 50. A single person may adopt. If a couple is
adopting, both petitioners must petition for the adoption. The child must be at least 15 years younger than the
adoptive parents." Id. at 4.
221. Per Honduran law, prospective parents must submit the following documents: birth and marriage
certificates, medical reports (including certification of infertility, if applicable), police verification of good
conduct, home study report, property deeds, three letters of reference, photographs of prospective parents,
passports, employment/salary verification, approved Form 1-600A, and a letter from the appropriate Honduran
consulate stating, inter ala, that the prospective parents have met all state adoption requirements. Id. at 5-6.
222. Id. at 1.
223. Id. at 3.
224. Id.
225. Honduras' law defines "abandoned children" as "children whose parents are unknown, cannot be
found, or who have refused to care for their offspring. This group might include children left in a hospital and
children who have been neglected [or] abused and children whose parents have died." Id. at 4.
226. The word "relinquishment" is defined by Honduran law as a process that "occurs when a parent
voluntarily offers the child for adoption." Id. Honduran law requires that the child's birth parents personally
appear before the JNBS for counseling with regard to the psychological and legal consequences of
relinquishing the child. Id. at 1.Should the biological parents maintain their decision to give up the child, they
must give legal consent to the adoption in a family court. Id. After consent has been given, the child will be
housed in the Centro de HogarTemporal, a government orphanage, until the child is assigned to an adoptive
parent. Id. at 1-2.
227. Id. at 1.
228. Id. at 2.
229. Id. at 3. The prospective parents have 30 days to decide whether to accept the child. Id. If the
prospective parents refuse the child, they will drop to the bottom of JNBS' priority list and must provide a
written explanation for the refusal. Id.
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schedule personal interviews in Honduras 03° After the JNBS has approved the
adoption, a Honduran attorney must bring the adoption request before the
Honduran courts.3 If the court approves the adoption request, it will issue a final
adoption decree.2
Following the adoption, the Honduran government will provide the child with
a new birth certificate and passport.z3 The new parents must then apply for the
child's immigrant visa, and finally, United States naturalization?
V. INTERNATIONAL LAW

A.

CurrentAgreements Affecting IntercountryAdoption

There are four primary international agreements involving intercountry
adoptions that are currently in effect. Since none of these instruments has an
appreciable effect on the intercountry adoption process for prospective U.S.
parents,"5 this section will only briefly describe the agreements' most notable
controversies.
1.

The European Convention on the Adoption of Children

In 1967, the Member States of the Council of Europe met to develop guidelines
for intercountry adoption. 6 As a result of this meeting, the European Convention
on the Adoption of Children27 (European Convention) came into force in 1968.28
Since the European Convention is only binding on signatory European nations,
its terms have no direct impact on U.S. adoptive parents. 9
The European Convention has been criticized in various respects in its
application to the signatory nations.2" Most notably, it fails to adequately provide

230. Id.

231. See id. (stating that the U.S. adoption agency's Honduran representative must hire the lawyer).
232. Id. As a condition to the adoption, the adoptive parents must agree to provide carta de seguimientos
(follow-up letters), written by a licensed social welfare or adoption agency, attesting to the child's
development. Id. at 6. The reports must be written "quarterly in the first year after adoption; semiannually in
the second year after adoption; annually in the third year after adoption and in every year thereafter up to age
14." Id.
233. Id.
234. id.
235. U.S. DEr.OFSTATE, NTERNATIONAL ADOPnoNs 9 (1992); Hester, supranote 2, at 1278. See infra
notes 239-286 (describing the international agreements' effect on intercountry adoptions where the United
States is the receiving nation).
236. Bogard, supra note 20, at 591-92.
237. European Convention on the Adoption of Children, Apr. 26, 1967,634 U.N.T.S. 256.
238. Bogard, supranote 20, at 591.
239. See id. at 590 n.98 (listing the European Convention's signatories, which include: Denmark, France,
West Germany, Greece, Ireland, Italy, Luxembourg, Malta, Norway, Sweden, and the United Kingdom).
240. Id. at 611 (stating that the European Convention is "outdated and lack[s] specific requirements and
clarity"). "Furthermore, the treatment of consent [by the biological parents] is not inclusive in that it does not
explain what form of consent is adequate, nor does it deal with the consent of fathers of illegitimate children."
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for situations where the child has been abandoned by both of the biological
parents.24 ' In other words, no applicable provision allows for the intercountry
adoption of a child whose mother and father both voluntarily relinquish parental
rights. 242
Most children who are separated from their biological parents have been
voluntarily relinquished rather than orphaned by the death of their parents 43
Therefore, without such an abandonment provision, these children are ineligible
for intercountry adoption. Critics of the European Convention stress the need for
a uniform definition of "abandonment" that provides for such a situation and
"afford[s] comity to a child's status as an orphan after [both parents have
relinquished] control." 2' The European Convention is deficient in this regard.245
2.

The Hague Convention on Jurisdiction,Applicable Law, and Recognition of Decrees Relating to Adoption

The Hague Convention on Jurisdiction, Applicable Law, and Recognition of
Decrees Relating to Adoption246 (1965 Hague Convention) sought to establish
uniform jurisdictional rules to regulate consent and abandonment issues in
intercountry adoptions.247 This international agreement has yet to gain the support
necessary to enter into force.2' While both Austria and Switzerland have ratified
the convention, one additional ratification is required before the agreement will
be binding.249
One possible explanation for the hesitation displayed by member nations is that
the 1965 Hague Convention allows a signatory nation to ignore any provision that
clashes with its public policy.2 The 1965 Hague Convention fails to "harmonize
the laws of foreign states since '[i]t contains exceptions, reservations and
restrictions to satisfy nationalistic viewpoints to such an extent that its usefulness
is questionable."'2' In other words, the exception devours the rule. As a result,

Id.
241. Id. at 592.
242. Id.
243. Id. at 611. The most common reasons why biological parents voluntarily relinquish children for
adoption include: inadequate financial resources, too many dependent family members, and the notion that the
adoptive parents will provide better care for the children. Id. at 601 n.157.
244. Id. at 592.
245. Id.
246. Hague Convention on Jurisdiction, Applicable Law, and Recognition of Decrees Relating to
Adoption, reprintedin 4 I.L.M. 338 (1965).
247. Bogard, supranote 20, at 592.
248. Id. "This lack of support is indicative of the skepticism surrounding a complete jurisdictional and
legalistic unification of intercountry adoption policies." Id.
249. Id. Even though the United Kingdom has become a signatory, it has failed to ratify the Convention.
Id. at n.l 11. One commentator has predicted that the Convention will remain unratified. Id.
250. Id. at 594.
251. Id. (quoting 52 DEP'TST. BuLL. 265,268 (Feb. 22, 1965)).
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the agreement falls short of its goal to "centralize and unify the process of
intercountry adoption." 2
Furthermore, since the 1965 Hague Convention's text primarily addresses
jurisdictional and judicial matters pertaining to intercountry adoptions, it provides
little guidance as to definitional issues. 3 The 1965 Hague Convention, for
example, fails to establish criteria for proper "consent" and "abandonment" in the
intercountry adoption process context. 254 Without uniform definitions, each nation
is left to unilaterally decide which children are available for adoption? 5
Conflict may arise; for example, if the sending nation declares that a child has
been legally abandoned and then issues a foreign adoption decree, but the
receiving nation's abandonment criteria have not been met. 6 The child may end
up legally adopted by foreign parents in the country of origin, but unable to
immigrate to the adoptive parents' native country? 7 Therefore, standardized
definitions of these terms are necessary in order to facilitate the intercountry
adoption of orphaned children? 8
3.

1986 U.N. Declarationon Socialand Legal PrinciplesRelating to the
Protectionand Welfare of Children, with Special Reference to Foster
Placementand Adoption, Nationally and Internationally

In 1986, the United Nations adopted the Declaration on Social and Legal
Principles Relating to the Protection and Welfare of Children, with Special
Reference to Foster Placement and Adoption259 (Declaration). The Declaration's
twenty-four articles address issues pertaining to family and child welfare, foster
care, and domestic problems, as well as concerns regarding intercountry
adoption
6
that were left unaddressed by other international agreements.?0
Like the European Convention and the 1965 Hague Convention, the
Declaration has been criticized in its treatment of intercountry adoptions. 2 6' The
primary criticisms are threefold. First, the Declaration depicts intercountry
adoption as a "last resort" for children who cannot be placed in an adoptive or

252. Id.
253. Id. at 592.
254. Id.
255. Id. at 586 (stating that individual nations develop their own criteria for defining a child eligible for
adoption).
256. Id. at 584.
257. Id.at 587.
258. Id. at 574. Disparate criteria among sending and receiving nations "needlessly hinder and sometimes
preclude intercountry adoption of children." Id.
259. G.A. Res. 41185, 41 U.N. GAOR, Supp. No. 53, at 265, U.N. Doc. 41/85 (1986) [hereinafter
Declaration].
260. Ahilemah Jonet, Comment, InternationalBaby Sellingfor Adoption, andthe U.N.Convention on the
Rights of the Child, 7 N.Y.L. SCH. J. HUM. RiS. 82, 86 (1989) [hereinafter Jonet, Baby Selling].
261. See generally id. (providing an excellent critique of the Declaration).
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foster home within the child's native country. 2 This provision, in essence, favors
foster care within the child's country of origin to an intercountry adoption.263
While commentators have duly noted the virtues of allowing a child to remain in
the country of origin,264 children raised in foster care are at risk of suffering
psychological damage as a result of the experience.ass
Second, the Declaration's attempt to standardize the intercountry adoption
process has failed, in part, due to the ambiguity of its principles." The
Declaration, for example, states that "competent" authorities or agencies should
make intercountry adoption placement decisions, yet it fails to define "competent"
within this context. 7 In addition, while Article 20 disallows "improper financial
gain" as a result of the placement decision, the declaration is devoid of guidelines
defining what constitutes "improper financial gain. 268
Finally, Article 20 reveals another flaw in that "safeguards and standards
equivalent to those existing in respect of national adoption" should govern
placement decisions.269 This provision presumes that all nations that participate
in intercountry adoptions have developed appropriate safeguards and standards
for their domestic placements. 270 Even if such safeguards and standards exist and
are adequate for domestic adoption placements, additional precautions are
necessary to provide for the special needs of intercountry adoptions 2 ' These
definitional shortcomings, in conjunction with the Declaration's ambivalent
approach to intercountry adoptions, have kept the Declaration from being an
effective instrument to facilitate the intercountry adoption process.
4.

1989 U.N. Convention on the Rights of the Child

A more recent instrument pertaining to intercountry adoptions was
unanimously approved by the United Nations in November 1989.272 The United
Nations Convention on the Rights of the Child 3 (1989 Convention)
acknowledges a wide variety of children's rights such as those pertaining to civil,
262. Article 17 reads, "If a child cannot be placed in a foster or an adoptive family or cannot in any
suitable manner be cared for in the country of origin, intercountry adoption may be considered as an alternative
means of providing the child with a family." Declaration, supra note 259, art. 17.
263. Hester, supranote 2, at 1279.
264. See Bogard, supra note 20, at 573 (acknowledging that keeping the child in the native country "is
preferred because it allows a child to remain in a familiar culture").
265. Id. at 578; see supranote 167 and accompanying text (describing preference to placing a child in a
permanent, stable home rather than in foster care).
266. Jonet, Baby Selling, supra note 260, at 83.
267. Id. at 95.
268. Id. at 95-96. The 1986 Declaration fails to delineate what services the adoption agency may demand
to be paid by the adoptive parents. Id. at 96.
269. Declaration, supra note 259, art. 20.
270. Jonet, Baby Selling, supranote 260, at 95.
271. Id. at 95.
272. Daniel L. Skoler, The U.N. Children'sConvention, FAM. ADVOC., Spring 1993, at 38.
273. G.A. Res. 44, U.N. GAOR, 25th Sess., Supp. No.49, at 166, U.N. Doc. A/44149 (1989) [hereinafter
1989 Convention].
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political, economic, social, and cultural issues. 4 While over 150 nations have
ratified the Convention,275 the United States has yet to send the treaty to Congress
for its approval.276
Several reasons have been cited for the United States' hesitation to support the
1989 Convention.277 Among these reasons are concerns pertaining to federalism,'8 controversy over the treaty's prohibition of capital punishment for children
less than eighteen years of age, 279 and ambiguous language regarding abortion.2 0
Among its most notable controversies, the 1989 Convention encompasses a
very broad range of specific rights such as those pertaining to education,
O2 ' This maiden
nutrition, clothing, moral development, recreation, and drug use.
venture into official acknowledgement of such social and cultural rights accounts
for part of the United States' reluctance to ratify the Convention.m As one commentator suggested, recognition of these rights "can carry unknown and possibly
high price tags for units of government with implementation responsibilities. 2 3
Despite the controversies surrounding the 1989 Convention, the American Bar
Association formally endorsed the Convention's ratification and has been
working with the U.S. government to adopt its text. Even though former
President Bush declined to send the Convention to the Senate for deliberation,
Secretary of State Warren Christopher announced, in 1993, that the Clinton
administration "would place high priority on ratification."2 85 Unless the 1989
Convention is ratified in the United States and declared the "law of the land,28 6
its provisions will have few implications for U.S. prospective parents.

274. Skoler, supra note 272, at 38. For example, the 1989 Convention encompasses such rights, inter alia,
as protections from drug exploitation, child labor, sexual mistreatment, and premature military service. Id. at

39.
275. U.S. is Falling Behind in Caring For Children, PLAIN DEALER, Dec. 21, 1993, available in LEXIS,

Nexis Library, Currnt File.
276. Skoler, supra note 272, at 38; U.S. is Falling Behind in Caring For Children, supra note 275. The
United States is the only industrialized Western nation that has not ratified the 1989 Convention. Skoler, supra
note 272, at 38.
277. See generaly Skoler, supra note 272, at 38 (detailing the United States' reluctance to adopt the 1989

Convention).
278. See id. at 38-39 (explaining that the federal government may encounter difficulty in mandating states
to comply with the treaty's provisions).
279. See id. (stating that the U.S. Supreme Court has affirmed states' rights to impose the death penalty

at age 16 or 17).
280. Id. at 39. The ambiguity centers around th 1989 Convention's Preamble which states, in part, "Mhe
child... needs special safeguards and care, including appropriate legal protection, before as well as after
birth." 1989 Convention, supra note 273, pmbl.. Critics claim that this statement implies a stance against
abortion. Skoler, supra, note 272, at 40. In actuality, "[t]he convention was not intended to take (any] position
on abortion ..."Id.
281. Skoler, supra note 272, at 38-39.
282. Id.
283. Id.
284. Id. at 38.
285. Id.
286. U.S. CONSr.art. VI.
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B. Hague Convention on International Co-Operationand Protection of
Children in Respect of IntercountryAdoption
Beginning on May 10, 1993, the seventeenth session of the Hague Conference
took place in the Netherlands, commemorating the 100th anniversary of this
organization's first session.' This conference represents the first time more than
fifty nations have agreed to participate in a document devoted solely to
intercountry adoptions.ss The 1993 session culminated with the adoption of a
document pertaining to intercountry adoptions that was initially proposed at the
group's 1988 meeting. 9 The Convention applies to all intercountry adoptions
between nations that are parties to the Hague Convention. 9
Officially titled the 1993 Hague Convention on Protection of Children and CoOperation in Respect of Intercountry Adoption (Hague Convention),29 the Hague
Convention applies regardless of whether the adoption is parent-initiated,
facilitated by public or private adoption agencies, or private adoption providers,
such as lawyers and social workers.2' Although the Hague Convention officially
enters into force once three Hague Conference member nations or invitees2 93 have
signed and ratified it,29 the Hague Convention will only obligate those countries

287. Hague Conference on Private International Law: Final Act of the 17th Session, Including the
Convention on Protection of Children and Co-operation in Respect of Intereountry Adoption, May 29, 1993,
reprintedin 32 I.L.M. 1134 [hereinafter Hague Convention]; Lucille Rosenstock, The Hague Conference on
IntercountryAdoption, FAM. ADVOC., Spring 1993, at 60. The Hague Conference's general purpose is to
facilitate international legal transactions and relationships between private parties. Julia Elliott, Chance to
Adopt Orphans From Bosnia Won't Happen Soon, Health and Welfare Getting Many Inquiries, OtTAWA
Cr'izE, Aug. 8, 1992, at A5.
288. Elliott, supranote 287, at A5.
289. Rosenstock, supra note 287, at 60. Signatories to the Convention include 37 of the Conference's
member nations: Argentina, Australia, Austria, Belgium, Canada, Chile, China, Cyprus, the Czech Republic,
Denmark, Egypt, Finland, France, Germany, Greece, Hungary, Ireland, Israel, Italy, Japan, Luxembourg,
Mexico, the Netherlands, Norway, Poland, Portugal, Romania, Slovenia, Spain, Sweden, Switzerland, Turkey,
the United Kingdom of Great Britain and Northern Ireland, the United States of America, Uruguay, and
Venezuela. Hague Convention, supra note 287, at 1139. In addition, over 30 non-member nations participated
as invitees: Albania, Belarus, Benin, Bolivia, Brazil, Bulgaria, Burkina Faso, Colombia, Costa Rica, El
Salvador, Ecuador, Haiti, the Holy See, Honduras, India, Indonesia, Kenya, the Republic of Korea (South
Korea), Lebanon, Madagascar, Mauritius, Nepal, Panama, Peru, the Philippines, the Russian Federation,
Senegal, Sri Lanka, Thailand, and Vietnam. Id. Many of these non-member participants are underdeveloped
nations and, frequently, states of origin for intercountry adoptions. Id. In recent years, several of these thirdworld countries had requested bilateral agreements pertaining to intercountry adoption with the United States,
but were asked instead to participate in the Hague Conference. Cathy Madison, Treaty Could Speed Foreign
Adoptions, Hous. CHRON., May 7, 1992, at 3.
290. Hague Convention, supranote 287, at 1134.
291. The Hague Conference on Private International Law: Final Act of the 17th Session, Including the
Convention on Protection of Children and Co-Operation in Respect of Intercountry Adoption is distinct from
the 1965 Hague Convention on Jurisdiction, Applicable Law, and Recognition of Decrees in Relation to
Adoption. See supranotes 246-258 and accompanying text (discussing the 1965 Hague Convention).
292. Hague Convention, supra note 287, at 1134.
293. See supranote 289 (listing the participating members and invited nations).
294. Hague Convention, supra note 287, art. 26(1). Thereafter, 17th session non-member nations may
become parties to the Convention by accession. Id. art. 44.
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whose governments have individually ratified it.295 Depending on the individual
nation's legislative process, the ratification process could take several years to
complete. 29
Since U.S. citizens adopt children via the intercountry adoption process more
than citizens of any other country, the drafters took care to design the Hague
Convention's terms to specifically enable the United States to become a party. 97
Even so, the United States faces several hurdles in ratifying the Hague
Convention.2 9
One obstacle to U.S. ratification is that some existing immigration laws do not
conform to the Hague Convention.299 Under current U.S. immigration law, for
example, only foreign children sixteen years of age and younger are eligible for
adoption 'bThe Hague Convention's text, on the other hand, explicitly provides
for adoption of children up to the age of eighteen. 1' While the Introductory Note
states that signatory nations may impose requirements and prohibitions in
addition to the Hague Convention's terms,a this allowance is limited when read
in light of Article 39(2). This article implies that any additional provision must
be procedural and improve the Hague Convention's application between
contracting nations. 3 Interpreted in this manner, since an age limitation is not a
procedural matter, Congress must increase the eligible age limit for adoptive
4
children in order to conform to the Hague Convention's requirements30
In addition, given the popularity of independent adoptions in the United States,
Congressional support may be difficult to gain since the Hague Convention limits
the role of independent adoption facilitators and small agencies in intercountry
adoptions. 305 Lobbyists striving to preserve independent, intercountry adoptions
6
have circulated a position paper against the Hague Convention's ratification.?0

295. Jennifer Campbell, Seeking InternationalStandardfor Adoption, USA WEEKEND, May 29, 1993, at
7A; Cross-BorderChildAdoptionTrea%. PREss ASS'N NEwsFItE, Apr. 20, 1993, at 000. The U.S. Congress
will consider ratification of the Hague Convention during 1994. Stacey Joyce, Overseas Adoption, Often a
Stressful Option, STATES NEws SERV., July 14, 1993, available in LEXIS, News Library, Current File. If
ratified by the U.S. Congress, due to necessary changes in immigration laws and establishment of a Central
Authority, implementation is not expected before late 1995. REYNOLDS, supra note 7, at 35; Madison, supra
note 289, at 3.
296. Campbell, supranote 295, at 7A.
297. Id.; Madison, supra note 289, at 3.
298. Madison, supranote 289, at 3.
299. Joyce, supranote 295.
300. Id. Individuals over age 16 are categorized as adults. Id.
301. Hague Convention, supra note 287, art. 3.
302. Id. at 1135.
303. Id. art. 39(2). Article 39(2) states, in part: "[a]ny Contracting State may enter into agreements with
one or more other Contracting States, with a view to improving the application of the Convention in their mutual relations. These agreements may derogate only from the provisions of Articles 14 to 16 and 18 to 21...."
Id. Articles 14 to 16 and 18 to 21 pertain to procedural matters. Id. arts. 14-16, 18-21.
304. Joyce, supra note 295.
305. Id.; Campbell, supra note 295, at 7A; Rosenstock, supra note 287, at 60. See infra notes 355-356 and
accompanying text (describing resistance to limitation of independent adoptions).
306. Joyce, supra note 295.

The TransnationalLawyer / Vol. 7
These lobbying groups favor maintaining the role of unregulated agencies and
independent facilitators in intercountry adoptions.3°
1.

The Hague Convention's Objectives

The objectives of the Hague Convention are threefold: 1) to ensure that an
intercountry adoption takes place only if it is in the child's best interests; 2) to
establish a system of cooperation among participating nations to assure that their
agreements are respected and help prevent the sale of children; and 3) to ensure
recognition of intercountry adoptions that meet the Hague Convention's
requirements.3 8 To accomplish these ends, the Hague Convention prescribes a
framework of minimum norms and procedures that must be complied with by
participating nations.
a. Child's Best Interests
The world's nations generally agree that the child's best interests should be the
paramount concern when the need arises to place the child outside the family of
origin.' The Hague Convention's signatories recognized this principle in relation
to intercountry adoptions and the Hague Convention.?" Article 1 indicates that
one of the Hague Convention's objectives is to make sure that an intercountry
adoption takes place only if it is in the child's best interests3 "
This recognition of the child's best interests suggests that other parties'
interests in the intercountry adoption must be secondary to that of the child?'"
Most notably, it can be inferred from Article 1 that one of the Hague
Convention's goals is to provide children with permanent, happy homes, rather
than simply to furnish Western nations with children? 3 In enacting the Hague
Convention, the signatories agreed that adequate steps should be taken to properly
screen prospective parents by focusing upon the surroundings the child needs "for
the full and harmonious development of his or her personality ... [and] to grow

307. Id.
308. Hague Convention, supra note 287, art. 1.
309. BARTHOLEr, supra note 44, at 152; Carlson, supra note 3, at 371.
310. See Hague Convention, supra note 287, art. 1.
311. Hague Convention, supra note 287, art. l(a). Article I states, in part, "The objects of the present Convention are[:] (a) to establish safeguards to ensure that intercountry adoptions take place in the best interests
of the child and with respect for his or her fundamental rights as recognized in international law ... " Id.
312. Jennifer Home-Roberts, IntercountryAdoption, NEw U., 286,286 (1992).
313. Id. at 286-87. Studies have documented the change in perception regarding whose interests are catered
to by intercountry adoptions. Id. at 287. Statistics reveal a recent trend toward the preference of children with
lighter complexions, along with more requests for infants rather than for older children. Id. Researchers state
that these trends contrast with earlier years when more prospective parents were willing to adopt any child in
need. Id. at 287-88. The unspoken premise is that more Caucasian, adoptive parents desire children with
Caucasian features in order to "create an adoptive family which will resemble as much as possible 'the real
thing'- the 'natural' or biological family that it is not." Bartholet, Where Do Black Children Belong?, supra
note 58, at 1173.
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up in a family environment, in an atmosphere of happiness, love and
understanding....
Even though the Hague Convention acknowledges that an intercountry
adoption may provide for the child's best interests,3 1 it also commands that
appropriate steps be taken to enable the child to continue living with the
biological family.316 The desperation of financially secure, infertile couples in the
West, combined with destitute third-world parents, has promoted intercountry
adoptions that are not always in the child's best interests?' 7 Most notably, the
child's best interests would not be served if the child were taken from biological
parents who had been encouraged by the prospect of payment, even though they
were financially and emotionally capable of raising the child?'" The Hague
Convention's terms indicate that intercountry adoptions should not separate
viable biological families. t9
In acknowledging that an intercountry adoption may be an appropriate
32
alternative for a child without a suitable adoptive family in the state of origin, 1
the Hague Convention implies that notions of national pride must yield to the
child's best interest in placement with a permanent family. 32 ' For example, great
debate surrounds the transfer of children from undeveloped third-world countries
to wealthier Western nations. 322 Critics of intercountry adoption feel that this
process is an exploitive means for wealthy countries to "buy up" the future human
resources of less developed, poorer nations .3' These critics claim that in many
third-world countries, a pair of hands is a valuable resource, the removal of which
handicaps the nation. 2
In addition, some third-world country citizens resist the intercountry adoption
of their nation's children on other grounds. No matter how poor the country is,

314. Hague Convention, supra note 287, at 1139.
315. See id. (stating in the Hague Convention's Preamble that the signatories recognize "that intercountry
adoption may offer the advantage of a permanent family to a child for whom a suitable family cannot be found
in his or her State of origin... ").
316. Id. The Hague Convention's Preamble states in part: "each [sending] State should take, as a matter
of priority, appropriate measures to enable the child to remain in the care of his or her family of origin." Id.
317. Treaty Signed to Regulate InternationalAdoption,REUTERs LIMrTED, May 29, 1993, availablein
LEXIS, News Library, Current File.
318. See Carlson, supra note 3, at 372 (emphasizing that a child unnecessarily removed from his birth
family may be at risk of developing harmful emotional trauma). See also BARTHOLEr, supranote 44, at 155
(describing tales of prospective U.S. parents approaching confused Romanian village people, offering money
in exchange for their children).
319. BARTHOLET, supranote 44, at 152.
320. See Hague Convention, supranote 287, at 1139 (stating in the Hague Convention's Preamble that
the signatory nations recognize "that intereountry adoption may offer the advantage of a permanent family to a
child for whom a suitable family cannot be found in his or her State of origin..
321. BARTHOLET, supranote 44, at 159-60.
322. Id.; Heather Stem Little, Treaty Helps Foreign Adoptions, USA TODAY, May 26, 1993, at 13A;
Serrill, supranote 70, at 86. But cf Jill Smolowe, Babiesfor Erport, TIME, Aug. 22, 1994, at 64 (stating that
the United States, an industrialized Western nation, participates as a sending nation in an estimated 500
adoptions each year).
323. Little, supra note 322, at 13A; Bogard, supranote 20, at 580-81.
324. Serrill, supranote 70, at 86.
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some citizens find the implication that their government and society cannot
provide for the children to be undignified and intolerable.325 The result of such
sentiment is that the third-world country is pressured by its citizens to discourage
the intercountry adoption of its children to wealthier, Western nations"26
Similarly, some poorer countries may prohibit intercountry adoption as a simple,
relatively inexpensive means to "stand up" to more developed, powerful nations
such as the United States.327
Supporters of intercountry adoption argue that the result of such notions of
national pride is that children become innocent pawns sacrificed to the
furtherance of the nation's image and honor?2 Resistance to intercountry
adoption also ignores the fact that international adoption represents a positive
alternative for many children in need of a permanent family?29 Most orphaned
children who are not adopted will be forced to live in inadequate facilities or on
the streets.330
As a practical matter, the author predicts that the Hague Convention will do
little to change resistance of intercountry adoptions by those countries with a long
history of laws against intercountry adoption of its children, based on notions of
national pride. Even though the Hague Convention's terms imply that notions of
national pride should be secondary to the child's best interest in obtaining a
permanent family via an intercountry adoption, participation in the Hague
Convention is strictly voluntary. Even for those nations who choose to
participate, the Hague Convention gives discretion to the sending country to
determine if the intercountry adoption is in the child's best interests3 3 ' The
country of origin is, therefore, free to use its own criteria to define what
constitutes "due consideration" of placement possibilities for the child within its
own country. 332 It is conceivable that the sending country may interpret Article
4 to allow subtle considerations of national pride in evaluating whether the child
will be kept within the country or allowed to be adopted by a foreign family.

325. MARmT, supra note 78, at 155-56; BARTHOLEr, supra note 44, at 159; Carlson, supra note 3, at 375.
326. BARTHOLET, supra note 44. at 159-60.
327. Id. at 160.
328. Id. at 159.
329. Id. at 156; Little, supranote 322, at 13A.
330. BARTHO.Er, supra note 44, at 156. See REPORT, supra note 67, at 52 (stating that orphaned children
who remain in their birth-country are frequently sold by guardians as servants, or forced to support themselves

as shoe-shine boys or prostitutes).
331.

Hague Convention, supra note 287, art. 4. Article 4 states in part:
An adoption within the scope of the Convention shall take place only if the competent
authorities of the State of origin ... have determined, after possibilities for placement of the
child within the State of origin have been given due consideration, that an intercountry
adoption is in the child's best interest....

Id.

332. Id.
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b. Establish System of Co-OperationAmongst ContractingNations
In addition to establishing methods to ensure that the child's best interests are
served, the Hague Convention also strives to facilitate cooperation between
participating nations to implement these safeguards, thereby preventing abuse of
the intercountry adoption system.333 The Hague Convention's primary means to
establish this system of cooperation between countries is to command that each
contracting nation develop a Central Authority to discharge delineated duties and
to achieve the Hague Convention's objectives.?
The Central Authority's primary, non-delegable duties are: to provide
information regarding its nation's adoption laws, adoption statistics and
standardized forms; to eliminate obstacles in the Hague Convention's application;
and to take measures to prevent improper financial gain from intercountry
adoptions. 335 Despite its laudable qualities, the Central Authority requirement has
been criticized 36 Among the most notable concerns are those regarding the
cost 337 and difficulty in implementing such an authority. 33 Many of the
requirement's supporters, however, feel that the Central Authority is necessary
39
to coordinate the adoption process and to eliminate illegal baby trade?.
While some of the Central Authority's duties are non-delegable, 34° other
functions may be performed by approved public authorities or accredited, nonprofit adoption agencies. 34 ' More specifically, a public authority or accredited

333. Id. art. 1. Article I states in part: "he objects of the present Convention are... to establish a system
of co-operation amongst Contracting States to ensure that those safeguards [established to protect the child's
best interests] are respected and thereby prevent the abduction, the sale of, or traffic in children ..."Id.
334. See id. arts. 6(1), 7(1) (stating that "[a] Contracting State shall designate a Central Authority to
discharge the duties which are imposed by the Convention upon such authorities"). Recognizing the fact that
signatory nations may have more than one system of law or be comprised of autonomous territories, Article
6(2) expressly allows such nations to develop more than one Central Authority to accommodate various
territorial needs. Id. art. 6(2).
335. Id. arts. 7-8.
336. Valerie Elliott & Victoria Macdonald, Adoption Laws Eased to End Traffic in Foreign Babies,
SUNDAY TELEGRAPH, Oct. 24, 1993, at I [hereinafter Elliott & Macdonald, Adoption Laws Eased]; Little,
supra note 322, at 13A.
337. See Liza Donaldson, An End to 'Do-It-Yourself' Abroad, THE INDEPENDENT, Jan. 26, 1993, at 15
(stating that in contrast to many other European nations, Great Britain currently does not have a central
adoption agency that facilitates international adoptions). Britain's government has allegedly expressed

reluctance to pay for the establishment of a central adoption system. Elliott & Macdonald, Adoption Laws
Eased,supranote 336. at I.
338. Rosenstock, supra note 287, at 60; see Little, supra note 322, at 13A (noting that nations bearing
large numbers of orphaned children, destitute living conditions, and unstable political systems generally have
difficulty formulating and implementing adoption guidelines).
339. Bogard, supranote 20, at 595-96 n.130.
340. See Hague Convention, supra note 287, art.
7 (stating that the non-case specific functions delineated
in Article 7 are non-delegable). See supra note 335 and accompanying text (describing contents of Article 7).
341. Hague Convention, supra note 287, art.
22(1). Article 10 describes the standards for agency accreditation. Id. art 10. "Accreditation shall only be granted to and maintained by bodies demonstrating their competence to carry out properly the tasks with which they may be entrusted." Id. Article 11 must be read in conjunction with Article 32 to determine the mandatory requirements that an accredited agency must meet. Id. at 1135.
An accredited body shall:
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agency in the sending country may establish that the child is "adoptable";
determine if an intercountry adoption is in the child's best interests; provide
counseling to the birth parents; ensure the birth parents' proper consent; and if
necessary, obtain the child's proper consent.342 Public authorities or accredited
agencies in the regeiving country may determine the prospective parents'
eligibility; counsel the prospective parents as necessary; and determine if the child
will be allowed to enter and permanently live in the receiving country?' In
regard to the above stated duties, either the sending or the receiving nation may
elect to work only with the Central Authority or a public authority, rather than
with an accredited agency.'
Perhaps most controversial are the Hague Convention's provisions pertaining
to independent adoptions. 5 In its draft stage, the Hague Convention assigned all
intercountry adoption duties to a Central Authority or, if delegable, to a public
authority or nonprofit, accredited agency.3" Due to the risks associated with
independent adoptions, such as black market abuse and disregard for the child's
best interests, there was no recognized role.for3 non-accredited
or private adoption
47
providers, such as lawyers or social workers.

a.
pursue only non-profit objectives according to such conditions and within such
limits as may be established by the competent authorities of the State of accreditation;
b.
be directed and staffed by persons qualified by their ethical standards and by
training or experience to work in the field of intercountry adoption; and
C.
be subject to supervision by competent authorities of that State as to its
composition, operation and financial situation.
Id. art. 11.
I.
No one shall derive improper financial or other gain from an activity related to an
intercountry adoption.
2.
Only costs and expenses, including reasonable professional fees of persons
involved in the adoption, may be charged or paid.
3.
The directors, administrators and employees of bodies involved in an adoption
shall not receive remuneration which is unreasonably high in relation to services rendered.
Id. art. 32.
342. Id. art.4.
343. Id. art. 5. In addition, Central Authorities in both the sending and the receiving nations may delegate
the following functions to public authorities or accredited agencies: the ability to collect and exchange
information about the child and prospective parents' status; to expedite proceedings to obtain the intercountry
adoption; to develop counselling and post-adoption follow-up services; and to provide reports about the
intercountry adoption experience. Id. art. 9. Finally, public authorities or accredited agencies may assume
"responsibility" for the preparation of the prospective parents' home study report, and report on the child's
background and adoptability status. Id. art. 22(5).
344. Id. art. 12.
345. Rosenstock, supra note 287, at 60.
346. Id.
347. Id. See Jonet, supranote 82, at 315 (stating that independent, international adoptions are at risk for
poor placement decisions since home studies are often non-existent or inadequate; there are insufficient
safeguards for the birth parents' rights; and inappropriate pressures are sometimes exerted to obtain the birth
parents' consent). Increased use of agencies is associated with a decrease in black market abuse of children.
Ellis, supra note 20, at 368. "Agency placement affords four safeguards: [1] investigation of the natural
parents, including a medical history, [2] a physical, mental, and psychological study of the child to advise the
parents, [3] an evaluation of the adopting parents including their reasons for adopting, atmosphere of the home,
health, financial ability, and [4] a probationary period." Id. at 368 n.41.
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In the final draft, however, the delegates yielded to the popularity of
independent intercountry adoptions and agreed to a compromise2' 8 This
compromise, Article 22(2), allows non-accredited adoption agencies or private
individuals to perform specified procedural functions if they demonstrate the
necessary integrity, competence, accountability, and training or experience
necessary to facilitate intercountry adoptions, as long as the entity is supervised
by a "competent authority." '
There is some ambiguity surrounding the role that such non-accredited entities
can play in preparing the home study report, 350 and the report on the child's
background and adoptability status. While Article 22(2) expressly allows such
qualified non-accredited agencies and private individuals to perform the Central
Authority's functions under Articles 15 (pertaining to the home study) and 16
(report on the child), Article 22(5) states that the reports on the home study and
the child shall be "prepared under the responsibility of the Central Authority" or
authorized public authorities or accredited agencies? 5
While the Hague Convention does not define "under the responsibility of,"
since Article 22(2) specifically refers to Articles 15 and 16, it is logical to assume
that the non-accredited entities may perform some role in preparing the reports.3" 2
Currently, depending on state law, home studies are generally performed by statelicensed social workers or state-licensed adoption agencies? 53 Perhaps future
courses of dealing involving non-accredited entities will define their role in
preparing the home study analysis and report on the child.
Despite the ambiguity, it is clear that the Hague Convention has limited the role
of, and increased regulation of, small agencies and private adoption facilitators

348. Rosenstock, supra note 287, at 60. Nearly half of all intercountry adoptions in the United States are
via the independent adoption process. Joyce, supra note 295.
349. Article 22(2) states:
Any Contracting State may declare to the depositary of the Convention that the functions
of the Central Authority under Articles 15 to 21 may be performed in that State, to the
extent permitted by the law and subject to the supervision of the competent authorities of
that State, also by bodies or persons whoa.
meet the requirements of integrity, professional competence,
experience and accountability of that State; and
b.
are qualified by their ethical standards and by training or
experience to work in the field of intercountry adoption.
Hague Convention, supra note 287, art. 22(2). The qualified non-accredited agencies and private individuals
must also conform to the standards expressed in Article 32 regarding limitations on professional fees and
remuneration. See supra note 341 (quoting Article 32's requirements). The Hague Convention allows nonaccredited agencies and private individuals who meet the requirements of Article 22(2) to perform the
following functions: to obtain authorization for the child to leave the sending state and to enter and
permanently remain in the receiving state; to ensure that the transfer of the child is safe and secure; to keep the
cooperating state informed about the adoption's status; and, if necessary to protect the child's best interests,
to withdraw the child from the prospective parents and arrange temporary care, a new placement, or return of
the child to the sending country. Hague Convention, supra note 287, arts. 17-21.
350. Id. art. 15. See supra notes 44-46 and accompanying text (describing the purpose of the home study).
351. Hague Convention, supra note 287, arts. 15, 16,and 22.
352. Id. art. 22(2). See supra note 349 (quoting Article 22(2)).
353. See supra notes 44-46 and accompanying text (describing the home study).
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in the area of intercountry adoptions. 4 Proponents of unregulated, independent
intercountry adoptions argue that the Hague Convention will allow large agencies
to control the international adoption "marketplace" at the expense of smaller
agencies and individual providers" 5 Others maintain that large agencies,
those
6
more likely to be accredited, provide slow, impersonal service1
However, supporters of the Hague Convention stress that in order to adequately
facilitate an intercountry adoption, a certain level of competence and expertise is
required.35 7 Concern regarding international relations also motivated the delegates
to limit the role unaccredited entities may play in intercountry adoptions? 8 For
instance, a sending country may refuse to allow citizens of another nation
to adopt
59
its children after only one adoption to that country has gone awry.
Most importantly, the Conference delegates frequently expressed concern
about the increased risk of illegal baby trade associated with independent
adoptions." The heightened supervision of independent adoptions provided by
the Hague Convention will most likely decrease the "baby black market"
associated with intercountry adoptions.
c. Secure Recognition in Contracting States of Adoptions Made in
Accordance with the Hague Convention
Article 23(1) of the Hague Convention states, in part, "[a]n adoption certified
by the competent authority of the State of the adoption as having been made in
accordance with the Convention shall be recognized by operation of law in the
other Contracting States."3' In practice, this provision will ensure that most
foreign adoption decrees from sending countries will be deemed valid in receiving
countries, as long as they conform with the Hague Convention's terms.
Some states in the United States "have enacted statutes that give a foreign
adoption decree the same finality as a decree issued by an American state

354. See supra notes 349-353 and accompanying text (describing the roles and regulation of nonaccredited agencies and private individuals within the Hague Convention).
355. Joyce, supra note 295.
356. STANLEY B. MICHELMAN &MEG SCHNEIDER, THE PRIVATE ADOPTION HANDBOOK 4 (1988); Joyce,
supra note 295.
357. Joyce, supra note 295. For example, a competent provider must be knowledgeable about the sending
nation's adoption laws and procedures, as well as possess a basic understanding of its customs and language.
HICKS, supra note 6, at 36. Under current Korean and Colombian laws, only govemment-run or authorized
adoption agencies in the receiving country may facilitate intercountry adoptions of the children. REYNOLDS,
supra note 7, at 56. These laws generally provide for an easier, quicker, less expensive, and more predictable

adoption. Id.
358. Joyce, supra note 295.
359. See id. (describing a situation where a country has resisted intercountry adoptions of its children after
a U.S. couple adopted three of the country's children, but, for unknown reasons, left one child behind at the
airport).
360. Rosenstock, supra note 287, at 60. See supra note 347 and accompanying text (describing the role
that accredited agencies play in decreasing illegal baby trade).
361. Hague Convention, supra note 287, art. 23(1).
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court." 362 In most states, however, foreign adoption decrees are not recognized.o
Therefore, readoption in the receiving state is usually necessary to guard against
challenge to the adoption's validity, and to guarantee recognition of the adoption
for purposes of property distribution, wrongful death benefits, and child
support.364
Furthermore, without Article 23(1), the receiving state court may reconsider
the child's adoptability status months after the child has immigrated to the
receiving nation and bonded with the new family.3 65 "The very threat of such a
removal [from the adoptive family] may... [retard] the development of a healthy
family relationship." 366 In other words, the adoptive parents and child may
withhold affection and purposefully delay bonding until the receiving state has
issued its own adoption decree and the threat of separation is no longer a
concern 3 67 The Hague Convention's "recognition" provision will provide an
early determination of the adoption's validity so as to prevent the receiving state
from later removing a child after placement with an adoptive family.
Aside from these laudable qualities, the "recognition" provision, on its face,
gives great discretion to the sending nation to determine matters such as the
child's suitability for adoption.368 Some commentators predict that receiving
nations may be reluctant to cede such control to foreign authorities. 369 States may
question, for example, the thoroughness of a foreign nation's inquiry into a
child's background.370 Furthermore, since nations use variant criteria to determine
a child's adoptability status, receiving nations may be reluctant to sanction an
adoption that would not have been allowed if the child had been born in the
receiving state371
Article 24 takes such concerns into account in that while the Hague Convention
explicitly provides for the acknowledgement of foreign adoption decrees, such
recognition is not absolute.372 Article 24 states that "[t]he recognition of an

362. Carlson, supra note 3. at 352 n.187; e.g., ALASKA STAT. § 25.23.160 (1991); ARK. CODE. ANN. § 9-9218 (1993); FLA. STAT. ANN. § 63.192 (West 1985); HAw. REV,. STAT. § 578.16 (Supp. 1992).
363. Carlson, supra note 3, at 374.
364. Id. at 352. Re-adoption in an American state court also guarantees that the adoption will be entitled
to full faith and credit in other states. Id. at 352-53.
365. Id. at 373.
366. Id.
367. id. In addition to relieving concerns regarding the adoption's finality, Article 32(1) will also allow
the adoptive parents to avoid the delay and expense of obtaining a second adoption decree in the receiving
state. Id. at 366. In Great Britain, for example, foreign adoption decrees from parts of the British Empire, such
as Kenya and Sri Lanka, are currently acknowledged. Donaldson, supra note 337, at 15. Foreign decrees from
South America, however, are not recognized in Great Britain, "so parents have to adopt twice.., sometimes
paying a second time for a social services 'home study."' Id.
368. Bogard, supra note 20, at 595 n.130.
369. Id.; see Carlson, supra note 3, at 370 (commenting that few states have enacted statutes that recognize
foreign adoption decrees because most states do not want to be divested of control over determining a child's
adoptability status).
370. Carlson, supra note 3, at 370.
371. Id.
372. Bogard, supra note 20, at 595 n.130.
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adoption may be refused in a Contracting State only if the adoption is manifestly
' 37 3
contrary to its public policy, taking into account the best interests of the child.
As one commentator argued, however, "many of the objections that might be
raised against a foreign decree of adoptability do involve notions of... public
policy."374 It is conceivable that nations may consider the child's suitability for
adoption and the validity of the birth parents' relinquishment to be matters of
public policy that affect the child's best interests. Therefore, despite Article 24's
language regarding acknowledgement of foreign adoption decrees, the provision,
in essence, allows each nation to retain great control over which decrees it wishes
to recognize and sanction.
VI. CONCLUSION

Although Congress initially viewed large-scale intercountry adoption as a
solution to a temporary problem,375 the incidence of adoption between nations has
increased at a striking rate over the past fifty years.376 Intercountry adoption
serves a dual purpose in that it provides children with happy and healthy
homes,3" while providing an alternative source
of children to adults who might
3 78
not elect or qualify for a domestic adoption.
Since many of the world's nations have recognized the appropriateness and
desirability of intercountry adoptions, greater attention must now be focused on
the unique problems inherent in the adoption process. More specifically,
international agreements, such as the 1993 Hague Convention, serve to form and
coordinate necessary rules and standards governing the intercountry adoption
system.
While the 1993 Hague Convention provides a legal framework to address such
concerns as black market baby abuse and recognition of foreign adoption decrees,
the Hague Convention is not a panacea. Participating nations must continue to
work together to coordinate the adoption process and to develop uniform
guidelines pertaining to intercountry adoptions.
Rosanne L. Romano

373. Hague Convention, supra note 287, art. 24.

374. Carlson, supranote 3, at 361. For example, many states consider the validity of the biological parents'
relinquishment to be a matter of public policy. See, e.g., Doulgeris v. Bambacus, 203 Va. 670, 127 S.E.2d 145
(1962) (concluding that it would be contrary to Virginia's public policy to recognize a Greek adoption decree
in which the biological mother did not consent to the adoption).
375. See supra note 38 and accompanying text.
376. Carlson, supra note 3. at 377.
377. See supra note 314 and accompanying text (describing the purpose of the Hague Convention).
378. See supra notes 44-68 and accompanying text (describing the parent eligibility requirements
associated with domestic adoptions).

